Executive Committee
Resolution #10-68

RESOLUTION OF THE COUNTY BOARD
WILL COUNTY, ILLINOIS

- ADOPTING THE PROGRAMMATIC AGREEMENT BETWEEN THE COUNTY OF WILL,
AND THE ILLINOIS STATE HISTORIC PRESERVATION OFFICER FOR THE
COMMUNITY DEVELOPMENT BLOCK GRANT, HOME INVESTMENT PARTNERSHIP,
AND NEIGHBORHOOD STABILIZATION PROGRAMS OF THE U.S. DEPARTMENT OF
HOUSING AND URBAN DEVELOPMENT AND LEAD HAZARD CONTROL GRANT,
LEAD HAZARD REDUCTION DEMONSTRATION GRANT, AND HEALTHY HOMES
GRANT PROGRAMS OF THE OFFICE OF HEALTHY HOMES & LEAD HAZARD
CONTROL ADMINISTERED BY THE COUNTY OF WILL

For the 2009 Program Year through 2014 Program Year
‘March 1, 2010 through September 30, 2015

WHEREAS, the County of Will, illinois (County) has determined that the
implementation of its Community Development Block Grant (CDBG), Healthy
Homes Grant (HH), Home Investment Partnership Program (HOME), Lead Hazard
Control Grant (LHCG), Lead Hazard Reduction Demonstration Grant (LHRDG), and
Neighborhood Stabilization (NSP) PROGRAMS for Federal Fiscal Years 2009-2014
may have an effect on properties included or eligible for inclusion in the National

Register of Historic Places; and

WHEREAS, these programs are administered by the County’s Land Use
Department, Community Development Division and encompass a variety of
activities including: rehabilitation, new construction, demolition, and infrastructure
improvements and other eligible activities; and

WHEREAS, the County has consuited with the lllinois State Historic
Preservation Officer (SHPO) pursuant to Section 106 of the National Historic
Preservation Act of 1966, as amended (16 U.S.C. 470f) and its implementing
regulations, “Protection of Historic and Cultural Properties” (36 CFR Part 800); and

WHEREAS, the County and the SHPO have determined that the County
can more effectively fulfill its Section 106 review responsibilities for CDBG, HH,
HOME, LHCG, LHRDG, and NSP program activities if a programmatic approach is
used to delegate Section 106 compliance responsibilities to the County; and

' WHEREAS, the County is a Certified Local Government with a historic
preservation commission and qualified professional staff who will carry out duties

enumerated below.




Executive Committee
Resolution #10-68
Page 2 of 2

NOW, THEREFORE, BE IT RESOLVED BY THE COUNTY BOARD OF
WILL COUNTY ILLINOIS, THAT:

SECTION 1: The Will County Executive is authorized and directed to
execute the attached Programmatic Agreement Between the County of Will and the
llinois State Historic Preservation Officer pending approval of the lllinois State
Historic Preservation Officer and upon the review and approval of the Will County

State's Attorney.

SECTION 2: This Resolution and every provision thereof shall be separable
and the invalidity of any portion shall not affect the validity of the remainder.

SECTION 3: All Resolutions or parts thereof, in conflict herewith, are hereby
repealed.

SECTION 4: This Resolution shall take effect following its passage,
a_pproval, adoption, recording, inspection and publication, as may be required by

law.

BE IT FURTHER RESOLVED, that the Preamble of this Resolution is hereby
adopted as if fully set herein.

Adopted by the Will County Board this 18th day of February, 2010.

Vote: Yes 21 No_ 0  Pass (SEAL)
Abstain 1
Wil County Clerk
Approved this -_26day of _February , 201 AM

awrence M. Walsh
Will County Executive

Res approve Programmatic Agrmint 18feb10 revised Rpullman.doc
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PROGRAMMATIC AGREEMENT
AMONG THE COUNTY OF WILL, AND
THE ILLINOIS STATE HISTORIC PRESERVATION OFFICER
FOR THE
: COMMUNITY DEVELOPMENT BLOCK GRANT,

HOME INVESTMENT PARTNERSHIP, AND NEIGHBORHOOD STABILIZATION
PROGRAMS OF THE U.S. DEPARTMENT OF HOUSING AND URBAN DEVELOPMENT
AND
LEAD HAZARD CONTROL GRANT, LEAD HAZARD REDUCTION DEMONSTRATION
GRANT, AND HEALTHY HOMES GRANT PROGRAMS OF THE OFFICE OF HEALTHY
HOMES & LEAD HAZARD CONTROL
ADMINISTERED BY THE COUNTY OF WILL

For 2009 Program Year through 2014 Program Year
March 1, 2010 through September 30, 2015

WHEREAS, the County of Will, lllinois (County) has determined that the implementation of its
Community Development Block Grant (CDBG), Healthy Homes Grant (HH),
Home Investment Partnership Program (HOME), Lead Hazard Control Grant
(LHCQG), Lead Hazard Reduction Demonstration Grant (LHRDG), and
Neighborhood Stabilization (NSP) Programs for Federal Fiscal Years 2009-2010
may have an effect on properties included or eligible for inclusion in the National
Register of Historic Places; and

WHEREAS, these programs are administered by the County’s Land Use Department, Community
Development Division and encompass a variety of activities including: rehabilitation,
new construction, demolition, and infrastructure improvements and other eligible
activities; and

WHEREAS, the County has consulted with the Lllinois State Historic Preservation Officer (SHPO)
pursuant to Soction 106 of the National Historic Preservation Act of 1966, as amended
(16 U.S.C. 470f) and its implementing regulations, “Protection of Historic and Cultural
Properties” (36 CFR Part 800); and

WHEREAS, the County and the SHPO have determined that the County can more effectively fulfill its
Section 106 review responsibilities for CDBG, HH, HOME, LHCG, LHRDG, and
NSP Program activities if a programnmatic approach ia used to delegate Section 106
compliance responsibilities to the County; and

WHEREAS, the County is a Certified Local Government with a historic preservation commission and
qualified professional staff who will carry out duties enumerated below;

NOW, THEREFORE, the County and the SHPO agree that said programs shall be implemented in
accordance with the following stipulations in order to take into account the effect of the undertaking on

historic properties.
ST ONS
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Qualified Personnel

A.

The County shall ensure that it maintains a staff that meets the qualifications outlined in
36 CFR Part 61, the Secretary of the Interior’s Professional Qualification Standard,
hereafter referred fo as Certified Staff.

The County shall ensure that all historic preservation work carried out pursuant to this
Agreement is carried out by or under the direct supervision of Certified Staff.

The County shall notify the SHPO whether it has employed or contracted with qualified
professionals to carry out reviews under the terms of the Programmatic Agreement or
whether it will require assistance from SHPQO. The vitae of qualified professionals and/or
contractors shall be provided to the SHPO for review as a component of the Certified
Local Government Annual Report.

The County will notify the SHPO of staff changes or vacancies. If the County does not
have Certified Staff in place or if the SHPO does not cextify a county staff person, or
consultant, then this Agreement will become null and void and the County will comply
with 36 CFR part 800.4 through 800.6 with regard to individual undertakings covered by
this Agreement.

E‘iempt Activities

When the following activities are proposed for properties listed in the National Register or
eligible for listing in the National Register, further review is not required because there is limited
potential to affect historic resources. '

A,

C.
D.

Involvement of properties less than 50 years old not listed in or eligible for the National
Register.

Repair or replacement of electrical, plumbing, heating and ventilation systems or their
components, when no structural alteration is involved. This includes repair or
replacernent of electrical panels, breakers, circuits, switches, receptacles, and fixtures,
plumbing and water lines, drains, sewers, fixtures, water heaters, heating vents, floor
furnaces, wall heaters, central heat systems and gas lines,

Painting of any exterior component which has previously been painted.

Repair or replacement of exiéting infrastructure in kind.

Identification and Evalustion of Historic Properties

A,

[dentification of Historic Properties

1. The County will continue to survey its historic properties and forward
information on locally significant properties to the SHPO. This information will
be conveyed via the Certified Local Government Annual Report.

2, In condiicting a local identification of historic properties the County shall review

and consult;

20f9




Executive Committes

Resolutlon #10-68
Attachment 1-Page 3 of 9

The current listing of the National Register of Historic Places.
The current listing of the Will County Register of Historic Places.
The current Will County Rural Historic Structures Survey.

The current landmarks list and surveys for the municipalities
participating in the Will County CDBG, HH, HOME, LHCG,
LHRDG, and NSP Programs.

The Nlinois Historic Sites survey (1972).

poop

e

When the County determines that additional information is required to
adequately assess the presence of historic properties, additions] surveys shall be
conducted that are responsive to the nature of the undertaking. As appropriate,
the focus of the identification surveys shall be on target areas rather than

propesty-by-property.

B.  Evalustion of National Register Eligibility

L

Documentation for properties 50 years or older involved in a U.S. Department
of Housing and Urban Development funded undertaking that are not
individually listed in the National Register of Historic Places will be evaluated by
Cenrtified Staff. Certified Staff shall apply the National Register criteria and
determine if the structures qualify for National Register eligibility.

If Certified Staff has questions concerning the eligibility of a certain property, he
or she will forward documentation to the Will County Historic Preservation
Commission (Commission) for evaluation and recommendation.

If the Commission has questions concerning the eligibility of a certain property,
they will forward documentation to the SHPO for evaluation and
recommendation. If the Commission chooses not to accept the recommendation
of the SHPO, in this instance, they will forward adequate documentation, -
including the views of the SHPO, to the Keeper of the National Register of
Historic Places for a formal determination of eligibility in accordance with 36
CFR Past 800.4 (¢). The SHPO shall be notified accordingly.

Certified Staff may submit eligibility determinations for properties to the
Commission and SHPO concurrently in order to expedite the Section 106 review.

Properties determined to be not listed in the National Register or not eligible for
the National Register will be documented as such by Certified Staff and a copy of
the determination will be included in the individual project files.

IV.  Treatment of Historic Propertles

A Properties listed in the National Register, eligible for listing in the National Register, and
which have been determined to meet the National Register criteria in accordance with
Stipulation III shall be treated in accordance with this section.
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B. Rehabilitation

L.

The County shall ensure that work write-ups of plans and specifications for all
rehabilitation activities not listed as exempt under Stipulation [T are developed in
accordance with the recommended approaches in The Secretary of the Interior's
Standards for Rehabilitation and Guidelines for Rehabilitating Historic
Buildings (Standards).

Prior to the initiation of rehabilitation activities, program recipients shall submit
work write-ups or plans, photographs and specifications which evidence
adherence to the Standards to Certified Staf¥ for review and approval. These
plans must be complete enough in order to facilitate understanding of the

proposed project.

Should Certified Staff recommend modifications to the work write-ups or plans
and specifications to ensure that the project meets the Standards, program
recipxents shall make the appropriate modifications and submit revised work
write-ups or plans to Certified Staff, If Certified Staf¥, in consultation with the
Commission, determine that the project meets the criteria of adverse effect, the
County will consult with the SHPO to develop a Standard Mitigation Agreement
in accordance with Stipulation V. If the SHPO determines that the Standard
Mitigation Measures do not apply, the County shall notify the Council and
initiate the consultation process set forth in 36 CTR Part 800.5(c).

If a project will have no effect or no adverse effect on historic resources, it may
proceed after review and documentation in individual project files by Certified
Staff,

C. Dcn;olition and Reann of Historic Properties

1.

The County shall not proceed with the demolition or relocation of contributing
buildings within an historic district or properties listed in or eligible for listing in
the National Register until the procedures set forth in this section are completed.

Demolition or relocation of properties that are included in or eligible for
inclusion in the National Register, listed as contributing buildings within a
historic district or included in the surveys listed in Section [ILLA.2, Parts a
through e, will be reviewed by the Commission on a case-by-case basis. The
County and Certified Staff will submit the following documentation to the

Commission for review:

a, Location (including map) and description of the property proposed for
demolition or relocation, including views of the public.

b. Reasons for demolition, including documentation of building code

violations, structural reports citing building deficiencies and estunated

costs for rehabilitation; or reasons for relocation.

A cost comparison of rehabilitation versus property acquisition and

demolition and summary of altemnatives considered.

Photographs of the property depicting its current condition.

Future plans for the site.

Proposed site for relocation.

e

me o
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I£ the Certified Staff, in consultation with the Commission, determine that -
demolition or relocation cannot be avoided, the County will consult with the

SHPO to develop a Standard Mitigation Agreement in accordance with
Stipulation V. (If the SHPO specifies that the Standard Mitigation Measures do

not apply, the County shall notify the Council and initiate the consultation
process set forth in 36 CFR Part 800.5 (c).

New Construction

The County shall ensure that the design of new construction, infill construction, or
additions to historic buildings is compatible with the historic qualities of the historic
district or adjacent historic buildings in tezms of size, scale, massing, design, features,
and materials, and is responsive to the recommended approaches for new construction set
forth in the Standards and/or in the Will County Historic Preservation Ordinance.

1.

Program recipients shall develop preliminary design plans in consultation with
the County. Final plans and specifications will be submitted to Cestified Staff for
review and approval prior to the initiation of construction activities.

If Certified Staff, in consultation with the Comumission, determine that the design
of the new construction does not meet the Standards or would otheswise result in
an adverse effect to historic propesties, the County shall consult with the SHPO
to develop a Standard Mitigation Measures Agreement in accordance with
Stipulation V.

If the SHPO determines that the Standard Mitigation Measures do not apply, the
Country shall notify the Council and initiate the consultation process set forth in
36 CFR Part 800.5(c).

Handicapped Accessibility

Handicapped Accessibility projects undertaken by the County to comply with the
American Disabilities Act and other local and federal requirements will follow these
guidelines:

L

The County will explore all alternative methods to provide handicapped
accessibility to historic buildings consistent with the Standards, National Park
Service Brief Number 32 “Making Historic Properties Accessible,” and the
Department of the Interior’s report Access to Historic Buildings for the Disabled;
Suggestions for Planning and Implementations.

To the extent feasible, handicapped accessibility features will not be located on
primary elevations of historic buildings and will not result in the removal of
significant historic or architectural features or materials. Final plans and
specifications for handicapped accessibility projects shall be reviewed and
approved by Certified Staff to determine if the projects meet these guidelines. If
the Certified Staff, in consultation with the Commission, determine that the
Standards cannot be met or if the project could have an adverse effect ona
historic property, then prior 10 taking any action, the County will consult with the
SHPO and initiate procedures set forth in Stipulation V.
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Site Improvements and Public Improvements

1.

Site and public improvements within historic districts including sidewalk
improvements, repaving of streets, installation of landscaping, street lighting and
street furniture and other infrastructure improvements will adhere to the
Standards. These improvements will be designed to ensure that character-
defining elements of historic properties are preserved through repair or
replacement in kind. Any new materials or features introduced in a historic
district will be responsive to the character of that district.

Final plans and specifications for site and public improvements shall be reviewed
and approved by Certified Staff, If the Standards cannot be met or if the project
could have an adverse effect on historic properties, then prior to taking any action
the County will consult with the Commission.

Emergency Undeitakings

L.

When emergency demolition is required for historic properties associated with
U.S. Department of Housing and Urban Development tunded activities,
Certified Staff will conduct an immediate review, if conditions allow. The
existence of an emergency situation shall be based upon the need to eliminate an
imminent threat of the health and safety of residents as identifled by local
building inspectors, fire department officials or other local officials.

The Coutity shall forward documentation to Certified Staff to review
immediately upon notification that an emergency exists. Documentation should
include:

Nature of the emergency
. Historic property involved
Current condition of the building, including photographs
Time frame allowed by local officials to respond to, or correct, the
emergency situation.

pogp

The County shall consult with the SHPO to the greatest extent possible given
particular circumstances.

The County shall ensure that any mitigation measures recommended by the
Certified Staff or SHPO are implemented, if feasible.

V. Resolution of Adverse Effects

A.

If the County, in consultation with the Commission, determines that a project meets the
Criteria of Adverse Effect, the County shall consult with the SHPO to determine whether
the historic properties should bs treated in accordance with the Standard Mitigation
Measures outlined in Appendix A or reviewed, in accordance with 36CFR 800.6.

1.

The County shall submit to the SHPO, background documentation to include an
analysis of alternatives, recent structural reports or assessments of conditions,
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cost estimates for rehabilitation, programmatic and economic considerations, and
marketing studies.

If the SHPO determines that a proposed demolition is an acceptable loss or no
prudent and feasible alternatives exist to implementing the undertaking without
adverse effects, the County and the SHPO, shall execute a Standard Mitigation
Measures Agreement as outlined in Appendix A. No further review required hy
the Council,

B. Standard Mitigation Measures Agreements shall not be executed when one of the
following circumstances exist.

L.

The SHPO determines that the Standard Mitigation Measures do not apply to an
undextaking,

The County fails to respond within 36 days.

The undertaking will adversely affect a National Historic Landmark,

The public objects during the open Will County Historic Preservation
Commission meeting, the appropriate municipal preservation commission
meetings or by certified letter.

Historic or prehistoric human remains are present within the area of potential
effect.

VL.  Treatment of Archeological Sites

A,  TheCounty shall notify the SHPO when ground-disturbing activities over an acre are past
of a local undertaking, :

L.

The County shall request the SHPO’s apinion regarding the potential effect of
such activities on archeological properties prior to initiation of project activities.
If the SHPO can determine that there is a high probability for the presence of
significant archeological sites of cultural remains within the project area, the
County or program recipients shall contract a qualified archeologist to conduct
archeological surveys. The County shall forward the scope of work for the
archeological survey to the SHPO for review and approval,

If the County and the SHPO determine that there is the potential for
archeological properties listed in or eligible for listing in the National Register,
the County shall seek ways to avoid the archeological properties. If the
properties cannot be avoided, the County and the SHPO shall develop a data
recovery plan that is consistent with the Secretary of the Interior’s Standards and
Guidelines for Archeological Documentation (48 CFR 44734-37) and take into
account the Council’s publication, “Treatment of Archeological Properties”, its
subsequent revisions and appropriate State guidelines, The County shall ensure
that a qualified archeologist will implement the approved plan.
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VIL. Publie Involvement

A,

Each year the County will notify the public of the County’s current CDBG, HH, HOME,
LHCG, LHRDG, and NSP Programs and make available for public inspection
documentation on the County’s CDBG, HH, HOME, LHCG, LHRDG, and NSP
Programs. Included in this documentation will be general information on the amount of
CDBG and HOME funds available in the curreat program year, the types of activities
undertaken with CDBG and HOME funds, and how interested persons can receive further
information on the program.

At any time during the implementation of the measures stipulated in this Programmatic
Agreement, should the public raise an objection pertaining to the treatment of an historic
propesty the County shall notify the Commission and take the objection into account,
Program recipients, the County, the Commission, or the SHPO, when requested by the
objector, shall consult to resolve the objection. Program recipients are not required to
cease work while objections are being reviewed, but the County reserves the right to hak

work in light of valid arguments from the public,

VL Administration, Monitoring and Reporting

A,

The SHPO shall provide comments within 30 days for reviews or comments requested by
the County or the Commmission, with the exception of emergency undertakings. In the
event that the SHPO fails to comment, within the 30 day time period, the County can

assummne that the SHPO concurs.

The SHPO shall conduct periodic training workshops for Certified Staff to review the
requirements of this Programmatic Agreement. The SHPO shall also provide guidance
related to implementation of the terms of the Programmatic Agreement.

The County shall ensure the SHPO of documentation for local undertakings, which
involve historic properties and were subject to the terms of the Programmatic Agreement
in individual project or environmental files. Each project shall include at a minimuny;

Documentation as to why one of the exemptions from review is applicable.
Comments from Certified Staff, the Commission or the SHPO regarding the

!q.—

National Register eligibility of the property.
3. Proposed treatment of historic properties.
4. Before and after photographs.
s Work write-ups.
6. Date the project was completed.

Documentation shall be available for review by the SHPO following reasonable notice,

The SHPO shall conduct periodic monitoring visits of the County’s project sites to ensure
compliance with actions, plans, documents and agreements approved by the County or
the SHPO pursuant to this Programmatic Agreement.

Nothing in this agreement shall be construed as meaning that the County cannot request
the advice or assistance of the SHPO at any time.
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G. As a component of the Cextified Local Government Annual Report, the County shall
summarize activities carried out under the terms of this Programmatic Agreement. The
report will e submitted no later than June 1 of each year. The Annual Report shall

include:

L. List of property addresses submitted for review.
2. Program in which the undertaking took place.
3 Evaluation of National Register eligibility, and if eligible, the finding of effect.

IX. Effective Date

This Programmatic Agreement shall take effect on the date it is signed by all the parties,
including the County and the SHPO. The Programmatic Agreement will remain in effect until
December 1, 2009, unless terminated due to failure to comply with the terms of the agreement.

X. Amendments
A. Any party to this Programmatic Agreement may request it be amended or modified,
whereupon the County and the SHPO will consult in accordance with 36 CFR Part
800.14,

B. Any resulting amendments or addenda shall be developed and executed among the
County and the SHPO in the same manner as the original Programmatic Agreement.

XI. Termination

Any party to the Programmatic Agreement may terminate the Agreement by providing 30-
calendar days notice to the other party, provided that the parties will consult during the period
prior to termination to seek agreement on amendments or other actions that would avoid

termination.
XIL. Complisace with Agreement

Execution and implementation of this Programmatic Agreement and carrying out its provisions
evidences that the County has satisfied its Section 106 responsibilities for all individual

undertakings of the programs.

£

(ﬁé}’j Date: Qu,/@ﬂg 2// ; 20/ [,\}

STATE HISTOKIC PRESERVATION OFFICER

LNnee QﬂVE ZUJ)}‘M Dategjﬁlﬁf’, C')T 20/0
/

|
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3¢ CFR PART 800 ~ PROTECTION OF
HISTORIC PROPERTIES (incorporating
amandments sffective Auaast 3. 2004)

Subpazt A ~ Purposes and Participants

Sec.

800,1 Purposes,

800.2 Participants In the Section 108
procass.

Subpart B ~ The Sectlom 108 Frocesa

800.3 Inftiation of the section 108
process, -

800.4 Identification of historla

properties.
800.5 Asgessment of edverse effects.
800.86 Resolution of adverse sffecte.
ANN.7 Failurs ta reenlve advame affacts.
800.8 Cooedination with the Natlensl
Environmsntal Pollcy act.
800.9 Council review of Sectlon 108
compliance.
800.10 Special raquirements for
protecting Natlonal Historic
_ Landmarks.
800.11 Documentation standards.
800,12 Emergenoy situations,
800.13 Post-review discoveries,

Subpart C ~ Program Alternatives

800.14 Federal agency program
alternatives.

800.15 Tribal, Stata and Local Program
Alternatives, (Reserved)

800.16 Deflnitions.

Appendix A - Criteria for Council
involvement in reviewing individual
soction 108 cases

Authority: 168 U.S.C. 470s.
Subpart A-Purposes and Pariicipants

§ 800.1

(a) Pusposes of the saction 108
process, Section 108 of the National
Historic Presyrvaiion Act regulres
Federal agancies to take into account the
affects of their undertakings on historic
properties and aﬂ'ord tha Council a

ble opportunity to ont on

such undertakings. The pmcoduxes in
this part define how Federal agencies
meet thesa atatutory responsibilities.
The saction 106 procsss seeks to
accommadate historic preservation
concerns with the needs of Federal
undertakings through consultation
among the agency official and other
parties with an interest in the sffacts of
the undertaking on historic propesrties,
commencing at the early stages of

project planning. The goal of
consultation ig to identify historic
propartiea potentially affected by the
undertaking, assess its effscts and seak
ways te avoid, minimize or mitigate any
adversa affects on historic propertles.

" (b) Relatlon to other provisions of the
act. Saction 108 is related to other
provisions of the act designed to further
the national policy of historic
preservetion. References to those
provisions are included In this part to
identify circumstances where they may
affect actions tak::ﬁlo meet section 108
requirements. Such provislons may
have thelr own implomsenting
regulations or guidelines and are not
intanded to be implemented by the
procedures In this part except insofar as
they relets to tha saction 108 pracess,
Gufdslinse, policies and procedures
issued by other agsacles, Including the
Secretary, have besn cited in this part
for ease of access and are not
Incorporated by reference.

{e) Timing. The agsnsy officiel must
complete the section 108 process “prioe
to the approval of the sxpenditure of
any Federal funds on the undestsking or
prior to the issuance of any license.”
This does not prehiblt agency officiel
from conducting or authorizing
nondestructive project planning
actvitiss before completing compllancs
with saction 108, provided that such
actions do not restrict the subssquent
consideration of alternatives ta avoid,
minimizs or mitigate the undertaking'e
adversa effacts on historic propartias.
The agency official shall ensure that the
section 108 process is Initiated early in
the undartaking's planning, so that &
broad rangs of alternatives may be
considered during the planning process
for the undertaking,

§ 800.3 Participants in the Section 108

process.
(a] Agency official. It is the statutory
ulsligatioa of thy Federal agsucy Lo ful(ill
the requirements of saction 108 and to
ansure that an agancy official with
jurisdiction over an undertaking takes
legal and financial responsibility for
section 108 compliance in accordance
with subpart B of this part. Tha agency
official has approval authority for the
undertaking and can commit the Federal
agency to take appropriate actioa for a
specific undertaking as a result of
ssction 106 compliancs. For the
purpoass of subpart C of this part, the
agency official has the authority to
commit the Fedaral agency to any
obligation it may assume in the

implementation of & program

alternative. Theagency officiel may be

a Stats, local, or tribal government

official who has been delegated legal
responsibility for compliance with

.imcu'on 108 in accordance with Federal
aw,

(1) Profassional standards. Section
112(8)(1)(A} of the act requires each
Federal agency responsible for the
protection of historie resources,
{ncluding archsological resources, to
ensura that all actions taksn by
employees or contractors of the agency
shall meet professional standerds under
rogulations dovelopod by the Seorotary.

(2) Lsad Federal agency. If more.
than one Federal egency is involved in
an undertaking, soma or all the agsncies
may draignata r lead Federal agency.
which shall identify the appropriate
offtclel to serve as the agsncy official
who shall act on their behalf, fulfilling
their collective responsibilities under
section 108. Those Federal ageucies
that do not designate a lead Federal
agency remain individually responsible
for thair compliance with this past.

{3) Use of contractore. Consistent
with applicable conflict of interest laws,
the agency officiel may use the services
of applicants, consultants, or designese
to prepare Information, analyses and
recommendations under this part, The
agency official remains
respansible for all required findings and
determinations. If & document or study
is preparad by & non-Fedsral party, the
agency officlal Is mponsibh for
ensuring that its content meets
applicable standards and guidelines.

(4) Consultation. The agency official
shall Involve the consulting partiss
described in paragraph (o) of this
section in findings and determinstions
made during the section 108 process.
The agency official should plan
consultations appropriste to the scale of
the undertaking and the scope of
Fuderal luvolvement sad coardfnsted
with other requirements of other
statutes, as applicabls, such as the
National Environmental Policy Act, the
Native American Graves Protection and
Repatriation Act, the American {ndian
Religious Freedom Act, the
Archeological Resources Protection Act
and agancy-specific legislation. The
Council sncourages the agency official
to use to the axtent poasible existing
agency procedures and mechanisms to
fulfill the consultation requiremants of
this part.

(b} Council. The Council Issues
regulations to implement section 108,
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provides guldance and advice on the
application of the procedures in thia

_ part, and generally oversess the
aperation of the saction 108 procass.
The Council also consults with and
comments to agency officlals on
individual undertakings and programs
that affect historic properties.

(1) Council sntry into the section 108
process, When the Council determines
that its involvement 1s necessary to
ensura that the purposas of section 108
and the act are met, the Council may
anter the section 108 procass. Criteria
guidlng Council declsions to enter the
maﬁon 108 procoss are found in

dix A to this pat, The Council
documont that the criteria have
been met and natify the partles to the
saction 108 process as required by this

part.

(2) Councl asaistance. Participants
in the section 108 pracess may seek
advice, guidance and assistancs from
the Council on the application of this
past to specific undertakings, including
the resolution of disagresments,
whethsr or not the Councll {s formally
involved in the review of the
undertaking. If questions arlse-
regarding the uonduct of the sectloa 108
process, participants are encouraged to
obtain the Council's advice on
completing the process.

(c) Consulting partles. The following

parties have consultative roles in the
section 108

(1) State ‘hstorie prasarvation officar.

{i) Tha Stats historis praservation
officar (SHPQ) reflects the interssts of
the State and its citizsns in the
preservation of their cultural heritags.
In accordance with ssction 101(b)(3) of
the act, the SHPO advises and assists
Federal agencies in carrying out their
section 106 responsibilities and
cooperates with such agancles, local
governments and organizations and
individuals to snsure that historic
prupartes are tuking juto constduration
at all levels of planning and
development.

(Ii) If an Indian tribe has assumed
the functions of the SHPO in the ssotion
108 procass for undertakings on tribal
lands, the SHPO shall participate as &
consulting party if the undertaking takes
place on tribal lands but affects historic
proparties off tribal lands, if requested
{n accordence with § 800.3(c)(1), or if
the Indlan tribe agrees to include the
SHPO pursuant to § 800.3(f)(3).

(2} Indian tribes and Native
Hawallan organizations,

{i) Consuitation on tribal lands.

(A) Tribal historic preservation
officar. For a triba that has assumed the
responsibilities of the SHPO for section
108 on tribal lands under saction
101(d)(2) of the act, the tribal historic
preservation officer {THPO) appointed
or designated In accordance with the act
is the official representative for the
purposes of section 108, The agency
offtcial shatl consult with the THPO in
lisu of the SHPO regarding undertakings
occurting on ar affecting historla
properties on tribal lande.

(B) Tribes that have not assumed
SHPO functions. When an Indian txibe
haa not sssumod the responsibilitics of
the SHPO for section 108 on tribal lends
under ssction 101(d){2) of tha act, ths
agency official shall consult with a
rapreseniative dedlgnated by such
Indian tribe in eddition to the SHPO
regarding undesiakings on of
affecting historic propectiea o Ite tribal
lands. Such Indisn trikea have the same
rights of consultation and concurrence
that the THPOs are given throughout -
subpart B of this pert, except thet such
cansultations shell be in eddition to and
on the same basls as consultation with
the SHPO,

" (1) Consultation on historic
properties of significance to Indian tribss
and Native lawailan zations,
Saction 101(d)(a)(B) of the act requires
the agency official to consult with any
Tadian tribe or Native Hawaiian
organization that attaches religlous and
cultursl significance to historic
praperties that may be affecied by an
undertaking. This requirement appiiss
regardless of the {ocation of the historic
property. Such Indian tribs ot Native
Hawaifan organization shall be a
consulting party.

{A) The agency official shall ensure
that consultation in the section 108
process provides the Indian tribe or
Native Hawaiian organization a
reasonable opportunity to identify its
cuncerns about historic properties,
advise on the identification and
svaluation of historic properties,
including those of traditional religious
and cultural importance, articulate ite
views on the undertaking’s effacts on
such properties, and pasticipate in the
resolution of adverse effects. It {s tha
responaibility of the a :ancy official to
maks a reasonable and good faith affort
to identify Indian tribes and Native
Hawaifan organizations that shall be
consulted in the section 108 process.
Consultation should commence sarly in
tha planning process, in order to
identify and discuss relevant

preservation {ssues and resolve
concerns about the confidentiality of

information on historic propesties.
(8) The Federal Government has a

unique legal relationship with Indan

" tribas set forth in the Constitution of the

United Statss, treaties, statutes, and
cowrt decisions. Consultation with
Indian trihss should be conducted In a
sensitive mannet respactful of tribal
soversignty. Nothing in this part alters,
amends, repesals, intsrprets of modifies
tribal sovereignty, any treaty rights, or
other rights of an Indian tribe, or
preempts, modifiea oz limits the exercise
of any suah rights,.

(C) Consultation with an Indlan
iribe must recognize the government-to-
government relationship between the
Federal Government and Indian tribes.
Ths egancy official shall consult with
representatives designated or [dentified
by the tribal govesnment or the
gavesning body of 2 Native Hawailsn

organization. Consultation with Indian
tribes and Native Hawailen
arganizetions should be canducted ina
manner sensitive to the concerns and
needs of the Indian tribe o Native
Heawalian organization,
(D) When Indian tribse and Native

properties off tribal lsads, section
101(d}{6)(B) of ths act requires Fadereal
agancies to consult with such Indian
tribss and Native Hawsiian
organizations in the saction 108 process.
Federal agencies should be aware theat
frequently historie propertias of
religious and cultural significance are
lacated on ancestral, aboriginal, o¢
ceded lands of Indian tribss and Native
Hawalian organizations and should
consider that when complying with the
procedures in this part.

(E} An lndian tribe or & Native
Hawaiian organization may enter into
an agreement with aa agency official
that specifies how they will carry vut
responsibilitiag under this part,
including concerns over the
confidentiality of Information. An
agresment may covaer all aspects of tribel
participation in the section 108 process,
provided that no modificstion may be
made in the roles of othar parties to the
section 108 process without their
consent. An agreement may grant the
Indian tribe or Native Hawailan
organization additional rights to
participate of concur in agency
decisions in the ssction 108
beyond those spacified in subpart B of
this part. The agency official shall
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provide a copy of any such agreement to
ths Council and the appropriate SHPOs.

(F) An Indlan tribe that has not
assumed the responsibilities of the
SHPO for section 108 on tribal lands
under section 101(d)(2) of the act may
natify the agency official in writing thet
it is waiving its rights under §
800.8(c){1) to exscute 8 memorandum of
agreement.

(3) Repressntatives of local
govarnments. A rspresentative of a local
goverament with jurlediction over tho
arsa in which the effacts of an
undestaking may occur is entitled to
participste as & consulting party. Under
other pravisions of Federal law, the
local government may be authorizad to
act as the egency oﬁﬂdd for purposes of
sectiom 108.

(4) Applicants for Fodaml asslstance,
permits, licensas and other approvals.
An applicant for Federel assistance or
for a Federal permit, license or other
approval is entitled to participate as a
consulting party as defined In this part,
The agency official may suthorize an
applicant or group of applicants to
initlate consultation with the
SHPO/THPO and others, but remains
legally responsible for all findings and
determinations charged to the agency
ufficlal. The agency ufficlal shall notify
the SHPO/THPQ when an applicant or
group of applicants is so suthorized. A
Federal agsncy may authorizs all
applicants {n a specific program
pursuant to this saction by providing
notfcs to all SHPO/THPOs. Federsl
agencies that provide authorizations to
applicants remain responsihle for theie
government lo government relationships
with Indian tribes,

(5) Additional consulling parties.
Cortain individuals and organizations
with a demonsirated Interest In the
undertaking may participate as
consulting parties dua to the nature of
their legal or economic relation to the
undartaking or affected properties, or
thelr concarn with the undestaking's
offects on historic properties,

(d) Tha public.

(1) Nature of Involvemont. Tho viows
of the public are essential to informad
Faderal decisionmaking in the section
108 procass. The agancy official shall
seak and consider the visws of the
public in a manner that reflacts the
natura and complexity of the
undertaking and its effacts on historic
properties, the likely intsrest of the
publie in tha effacts on historic
praperties, confidnntiality concerns of
private individuals and businesees, and

the relationship of the Federsl
involvernent to the undertaking,

(2) Providing notice and Information.
The agancy offlcial must, except where

" appropriate to protect confidentiality

cancerns of affected pariles, provide the
public with information about an
undertaking and its effects on historic
propacties and ssek public comment
and input. Members of the public may
algo provide views on their own
{nitiative for the agency official to
consider in decisionmaking.

(3) Uss of agensy procedures. The
agency official may use the agency's
prozedures for publis involvement
nnder the National Environmental
Policy Act or othes program
requiresaents in Heu of public
invalvement raqniraments in anhpart B
of this part, if they provide adequate
opportunities for public lavolvement
consistent with thig subpart,

Subpart B-The saction 108 Precess
§ 600.9 Inftiation of the section 108

procese.

(8) Establish underiaking, The
agency official shall determine whether
the propossd Federal action is an
undertaking as defined in § 800.16{y)
and, if so, whether it Is & typs of activity
that has the potential to causs effects on
histaric properties.

(1) No potsntial to cause sffects. 1f
the undertaking Is & type of activity that
doed not hava the potential to causs
effects on historic properties, assuming
such historic properties were pressnt,
the agency official has no further
obligations under section 108 or this
part.

(2) Progrum altarnatives. Iif the
raview of the undertaking is governad
by a Federal agency program alternative
astablished undar § 800.14 ora
programmatic agreement in existence
bofore January 11, 2001, the agency
official shall follow the program
alternative.

{b) Coordincte with othsr reviews.
The agancy official should coordinate

Transportation Act. Whers consistent
with the procsdures in this subpar, the
agency official may use information
developed for other reviews under |
Federal, State or tribal law to mest the
requiremsats of section 108.

(c) Identify the approprinta SHPO
andfor THPO. As part of its initial
planaing, the agency officiel shall
determine the appropriste SHPO o
SHPO4 to ba involved in the section 108
process. The agency official shall also
determine whether the underteking may
occur on or affect historic properties on
any tribal lands and, if s0, whether 8
THPO has essumod the dutics of the
SHPO. The agsncy official shall then
inftlate consultation with the
apprapriate officer or officers.

(1) Tribal nssumption of SHR
responsibilftiss. Where an Indien triba
has assumed the saction 108
responsibilities of the SHPO on tribal
lands pursuant to section 101(d)(2) of
the gct, consultation for undert
occurring on tribal land or for effects on
tribal land is with the THPO for the
Indian tribs in lisu of the SHFO.
Section 101(d)(2)(l)°)§lﬂ) of the act
authorizag owners of p on tribal
lands which are MMWhYI
membar of the tribe nor held in trust by
the Secrotary for the bansfit of the tribe
1o request the SHPO to participats in the
section 108 procese in eddition to the

(2) Undartakings invelving more than
ons Stata. If more than ona State is
involved in an undartaking, the
involved SHPOs may agres to designate
a lead SHPO to act on their behalf in the
section 108 process, including taking
actions that would conclude the section
108 process under this subpart.

{3) Conducting consuliation. The
agency official should consult with the
SHPO/THPO in a manner appropriate to
the agancy planning process for the
undertaking and to the nature of the
undortaking und I effects on histocle
propertias.

(4) Fallure of the SHPO/THPO to
respond. 1f the SHPO/THPO fails to
respond within 30 days of receipt of &

tho stops of tho 108 p , a8
appropriate, with the overall plannina
schedula for the undertaking and with
any revisws required under other
authoritias such as the National
Environmental Policy Act, the Native
American Graves Protaction and
Repatriation Act, the American Indian
Religious Freedom Act, the
Archeological Resources Protection Act
and agency-specific legisiation, such as
section 4{f) of the Departmant of

request for review of & finding or
determination, the agency official may
aither proceed to the next stap in the
process basad on the finding or
determination or consult with the
Council in lisu of the SHPO/THPO. U
the SHPO/THPO re-anters the ssction
108 procass, Lhe agency official shall
continua the consultation without being
required to recousider previcus findings
or determinations.




(d) Consultation on tribal lands.
Whoere the Indian tribe has no¢ assumed
the responsibilities of the SHPO on
tribal lands, consultation with the
Indian tribe regarding undertakings
accurring on such tribe's lands or effects
on such tribal lands shall be in addition
to and on the same besis as consultation
with the SHPO. If the SHPO has
withdrawn from the procass, the agency
officlel may complste the saction 108
process with the Indfan tribe and the.
Council, as appropriate. An Indian tribs
may enter into dn agreement with a
SHPFO or SHPOs specifying the SHPO's
pasticipation in the ssction 108 procoss
for undestakings occurring on or
affecting historic propertles on tribal
lands,

(8) Plan to invoive the public. In
consultation with the SHPO/THPO, the
agency official shall plan for involving
the public in the saciion 108 procsss.
The agency official shall identify the
appropelete points for seeking public
input and for notifying the public of
proposed actions, consistent with §
800.2(d).

(f) Identify other consulting partiss.
In consultation with the SHPO/THPO,
the egency oificial shsll identify any
other parties entitled to be consulting
partios and invite them to participate s
such in the section 108 process. The
agency offlcial may invite others to
participate as consulting parties as the

- section 108 process moves forward.

(1) Invalving local governments and
applicants. The agsncy official shell
invite any local governments or
applicants that ars entitled to be
consulting parties under § 800.2(c).

(2) Involving Indlan tribes and
Native Hawalilan organizations. The
agency official shall muke a raasonable
and good faith effort to identify any
Indian tribes or Native Hawailan
organizations that might attach religious
and cultural significance to historic
prupestios in (hu area of putential eifocts
and invite them to ba consulting partiss.
Such Indian tribe or Nativa Hawailan
organization that raquests in writing to
be a consulting party shall be one.

(3) Requests to ba consulling parties.
Ths agency official shall consider all
written requests of individuals and
organizations to participate as
consulting partiss and, in consultation
with thea SHPO/THPO and any Indian
tribe upon whose tribal lands an
undertaking occurs or affacts historic
properties, determine which shouid be
consulting parties.

(8) Expediting consultation. A
consultstion by the agsncy offlclal with

the SHPO/THPO and other consulting

. parties may address multiple stepa In §§
. 800.3 through 800.8 where the agency

official and the SHPO/THPO agree it is
appropriate as long as the consulting
partiea and the public have an adequats
opporiunity to expresa their views as
provided in § 800.2{d).

¢ 8004 Identfication of Msteria

{a) Datermine scope of identification
efforts. In consultation with the
SHPQ/THRO, the agoncy official challs

(1) Determine and document the
area of potential effocts, as defined in §
800.16(d);

(2) Review existing Informstion on
historic properties within the area of
potential effects, including any dsta
coneerning possible historle properties
not yet identified;

(3) Seak information, as approprhtc
from consulting parties, and other
individuale and organizations likely to
have knowledge of, or concsrns withs,
historic proparties in the ares, and
{dentify lssues relating to the
undertaking's potential sffects on
histarie properties; and

(4) Gather information from any
Indian tribe or Native Hawailan
organization identifled pursuant to §
800,3{f) to assist in {
properties, including those located off
tribal lands, which may be of rsliglous
and cultural significance to them and
may be eligible for the National Register,
racognizing that an Indian tribe or
Native Hawaifan organization may hs
raluctant to divulge specific information
regarding the location, nature, and
activities associated with such sites:
Tha agency official should address
conceras raisad about confidentiality
pursuant to § 800.11(c).

(b) Mdentify historic properties. Based
on ths information gathered undes
paragraph (a) of this saction, and in
consultation with the SHPO/THPO and

. any Indian tribe or Native Hawaiian

organization that might attach religious
and cultural significance to properties
within the area of potantial effacts, the
agency official shail taks the steps
necessary to identify historic properties
within the area of potential effacts.

(1) Level of effort. The agency
officlal shall maks a reasonable and

good faith effort to camry cut appropriate

identification efforts. which may
include background research,
consultation, oral history interviews,
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sampla fleld investigation, and field
survey. The agency official shall take
into account past planning,

and studies, the magnitude and naturs

. of the undertaking and the dsgres of

Federal involvement, the naturs and
extent of potentisl effects on historic
proparties, and ths likely nature and
location of histaric properties within the
area of potential effects. The Secretary's
Standards and Guidalines for
Identification provide guidancse on this
subject. The agency official should also
consider other applicable professionsl,
State, tribal and local laws,

and guidelines. The agency official
shall take into account any
confidentiality concerns ralsed by
Indian tribes or Native Hawaiian
organizstions during the Idantification
process.

(2} Phased identification and
evaluation. Where altesnatives undes
consideration consiet of corrldors or
laxgs land areas, or where access to
propertles I8 restricted, the agsncy
official may use a phesed procesa to
conduct {dentification and evaluaton
afforte, The agency official may also
defer final identification and svaluation
of historlc proparties if it 18 specifically
provided for in 8 msmorandum of
agreemant sxscutod pursuant to § 800.0,
& programmatic agresmsnt executed -
pursuant to § 800.14 (b}, or the
documents used by an official to
comply with the Ni |
Environmental Policy Act pursuant to §
800.8.- The procass should establish the
likaly presencs of historic properties
within the area of potantizl effacts for
each sltarnative or inaccessible area
through background research,
consultation and an appropriate levei of
fleld investigation, taking into account
the number of alternatives undes
consideration, the magnituds of the
undertaking and its likely effacts, and
the views of the SHPO/THPO and any
other conaulting purilvs. As spudflc
aspacts or locations of an alternative are
refined or access is gained, the agency
official shall procead with the
identification and avaluation of historia
properties in accordancs with
paragraphs (b)(1) and {c) of this ssction.

{c} Evaluats historlc significance.

(1) Apply National Register criteria.
In consultation with the SHPO/THPO

+ and any Indian tribe or Native Hawailan

organization that attaches religious and
cultural significance to identified
properties and guided by the Secretary’s
Standards and Guidelines for
Evaluation, the agency official shall



apply the National Register criteria (38
CFR part 83) to proparties identiflad
within the area of potentisl effacts that
have not been pravioutly evaluated for
National Register eligibility. The
passage of time, changing percaptions of
significance, or Incomplets prior
avaluations may require the agsncy
official to reevaluats properties
previously determined eligible or
Ineligible. Tha agency official shall
acknowledge that Indian tribes and
Native Hawailen organizatlons possess
special axpertise In assessing the
eligibility of historic properties that may
possoss roligious and cultural

significance to them.

(2) Datsrmine whethar a propasty is
eligible. 1f the agancy official
datarmines any of the National Register
crileria are met and the SHPO/THPO

agrees, the proparty shall be considered
eligible for the Nationsl Register for
section 108 purposes, If the agency
offictel determines the criteria are not
met and the SHRO/THPO sgrees, the
property shall be considsred not
eligible. If the agsncy officisl and the
SHPQ/THPO do not agres, or if the
Counci] or the Sscrstary so request, the
agancy officiel shall obtain &
determination of eligibility from the
Secretary pursuant to 36 CFR part 03, If
an [ndfan tribe or Native Hawafian
organization that attachas religious and
cultural significance to a property off
tribal lands does not agree, it may ask
the Council to request tha agancy
official to obtain & deterraination of
eligibility.

1) Rasults of identification and
evaluation.

(1) No historic properties affectad, If
the agency official finds that either there
are no historic properties prasent or
there are historic propertias present but
the undertsking will have no affect
upon them as deflned in § 800.18(i), the
agency official shall pravide
documnentation uf this llading, as set
forth in § 800.11(d), to the SHPO/THPO.
Thae agency official shall notify all
consulting parties, including Indian
tribas and Native Hawaifan
organizations, and make the
documentation available for public
inspection prior to approving the
undertaking.

(i) If the SHPO/THPO, or the
Council if it has entsrad the ssction 108
process, does not object within 30 days
of recoipt of an adequately documentsd
finding, the agency official's
rosponsibilities under saction 108 are
fujfilled,

(if) If the SHPO/THPO obfects
within 30 days of receipt of an
adequately documented finding the
agency official shall elther consult with
the objecting party to resolve the
disagresment, or forward the finding
and supporting documentation to the
Council and requeat that the Council
review the finding ant ta
peragraphs (d)(1){lv)(A) through
(d)(1)(Iv)(C) of this saction. Whan an
agancy officlal forwards such raqueats
for raview to the Council, the agency
official shell concurrently notify all
consulting parties that auch a reqitest
has been made and maks the request
documentation available to the public.

(iii) Durlng the SHPO/THFO 30 day
reviaw perlad, the Councll may abject to
the finding and provide its opinion
regarding the finding to the agency
official and, if ths Council determines
the lssue warrants g;;hhe’:oﬂ of lhad.

. A Council B to provi
m:x to the head of an sgency
shall be guided by the criteria in
appendix A to this past. The sgency
shell then procesd according to
paragraphs (dl(llll\’)(ﬂ) and (d){ I)UV)(C]
of t ipt of the

{Iv)(A) Upon réceipt of the reques
undsr paragraph (d)(1)(ii) of this
section, the Council will have 30 days in
which to review the flading and provide
the agancy official and, If the Council
determines the issue warrants it, the
hesd of the agency with the Council's
opinion regarding the finding. A
Council decision to provide its opinfon
to the head of an sgency shall be guided
by the criteria In appendix A to this
part. if ths Council does not respond
within 30 days of raceipt of the request,
the agency official’s responsibilities
under sectioa 108 are fulfilled.

(B) The person to whom the Councfl
addresses its opinion (the agency official
or the head of the agency] shall take into
account the Council's opinion before the
ngency reaches a final decision on the
finding.

(€) The person to whom the Council
addresses its opinion (the agsncy official
or the head of the agency) shall then
prepare a summary of the decision that
containg the rationale for the decision
and evidence of consideration of the
Council's opinion, and provide it to the
Council, the SHPQ/THPO, zad the
consulting parties. The head of the
agency may delegata his or her duties
under this paragraph to the agency's
senior policy official. If the agancy
official's initial finding will be revised,
the agency offlcial shall procead in
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accordance with the revised ﬂnding. I
the final decision of the agency is ta
affirm the initlal agency finding of no
historic properties affoctod. once the
summary of the decision has bsen sent
to the Couneil, the SHPO/THPO, and
the consulting parties, the agency
official’s responsibilities under section
108 are fulfilled.

(D) Tha Council shall retain a record
of agency responses to Council opinions
on thelr findings of no historis

proparties affected. The Council shall
meks this Information available to the
puhlic.

{2} Historie properties affected, If the
agancy official finds that there are
historle propesties which may be
affectad by the underiaking, the agency
official shall notify all consulting
parties, Including Indian tribes or
Native Hawailen organizations, invite
their visws on the effects and assess
adverse effects, If any, in accordance
with § 800.5.

§ 800.5 Assessment of adveree effects.

(8) Apply critsria of adverss effect. In
consultation with the SHFO/THFO and
any Indian tribs or Native Hawallan
organization that attaches rellgious and
cultural significance to Identified
historic properties, the agency officlel
shall apply the criteria of adverse effect
to historle proparties within the area of
potantial effscts. The agsncy official
shall consider any viaws conceming
such effects which have been provided
by consulting parties and the public.

(1) Criteria of adverss affsct. An
adverse sffect is found when an

undertaking may alter, divectly or
{ndirectly, any of the characteristics of a
historic property that qualify the
property for inclusion in the National

ter in a manner that would
diminish the integrity of the propsrty's
location, design, setting, matarials,
workmanship, leeling, or association,
Consideration shall be given to all
qualifying characteristics of a historic
property, including those that may have
bean [dentified subsequent to the
original evaluation of the proparty's
eligibility for ths National Register.
Adverss offscts may include reasonably
foresaeable effects caused by the
undertaking that may occur later in
time, be farther removed in distance or
be tumulative.

{2} Examples of adverse affects.
Adverse offects on historic propertiss
includa, but are not limited to:

{i) Physical destruction of or damage
to all or part of the property;




Executive Committee
Resolution #10-68
Attachment 2-Page6of 16 4

(1i) Alteration of a property, (1) Agreament with, or no objection been correctly applied. A Council
including restoration, rehabilitation, to, finding. Unless the Council la decisfon to provide its opinion to the
repair, maintenance, stabilization, roviewing the finding pursuant hesd of an agency shall be guided by the
hazardous material ramediation and naramnh lclLuof thh m&m tlu criteris {n appendix A to this pn't. The
Standards for the Treatmant of Historic agroed finding from the agancy official.

Properties (38 CFR part 68} and ﬁnding or has not provided & responza, Council st its discration may mend that
appliceble guidelines; and no consulting party has objectad. time period foz 15 days, in which case it

(i11) Removal of the property from its The agency official shall then cerry out shall notify tha agency of such
historic location; the underteking In sccordance with extension prior to the end of the initlal

{(iv) Changw of the cheracter of the peragraphi (d)(1) of this section. 13 day period, If the Councll dues
property’s use or of physical features (2) Disagresment with finding. respond within the applicable time
within the property’s setting that (1) If within the 30 day review paried  period, the agency official's
contribute ta its historie significance; the SHPOQ/THPO or any consulting party responsibilitles under section 108 are

(v] Introduction of visual, notifios the ageacy official in writing fulfilled.
atmospheria of audible elements that that it disagrees with the finding and {ii){A) The person to whom the
diminish the lntegrity of the proparty’s specifles the reasons for the Councll eddresees its oplnlon (the
significant historig features; disagreament in the notification, the agency officlal ox the head of the

(vi) Naglant of a proparty which agancy officlal shall efther consult with agency) shall take frito eccount the
causes ite deterioration, except where the party to resolve the disagreement, or  Council's opinien In resching e final
such neglect and deterlorstion are: raquest the Council to review the dacislon on the finding,
recognized qualitise of & property of finding pursuant to paragraphs (c)(3)(f) (B) The person to whom the Council
religious and cultural eignificance to an and (c}{3)(li) of this section. The agency addressea its opinton (the agsncy officlal
Indien tribe or Natlve Hawailan official shall include with such request or the head of the egency) shell prepere
organization: and the dooumentstion specified in § . a summery of the decision thst contsine

(vif) Transfer, leaze, or sale of 800.11(s). The agency officiel shall alzo the rationale for the decision and
property out of Federal ownsrahip or concurrently notify all consulting evidence of consideration of the
control without adequate and legally pastise that such a submission has been Counctl's opinion, and pmvldo jttothe
enforceebls restrictions or conditions to made end maka the submission Coungll, the SHPO/THPO, and
susure long-term preservation of the documentstion aveilshle to the publie. consulting parties. The hesd of thn
propariy's historie significance, (ii) If within the 30 day review agency may delegste his or her dutles

(3) Phased application of critsria. period the Council pravidss the agency under this paragreph to the agsncy's
Whers alternativas undar considsration afficlel and, {f tha Council determines sendaz policy official. If the agency
consist of corridors or largs land areas, the issue warrants iz, the hesd of the official's inftial finding will bs ravised,
or wheve access to properties is agency, with a written opinion objecting the agsncy official shall procesd in
restricted, the agency may use a ta the finding, the agency shall thea sccordance with the revisad finding, If
phased process in applying ths criteria procead according to parageaph (c)(3)(i1) the final decision of the agency Is to
of adverse sffect consistent with phased of this section. A Council decision to affiim the initial finding of no sdverse
identification and evaluation sfforts provide its apinion to this head of an effact, once the summary of the decision
conducted ant to § 800.4(b)(2). agency shall be guided by the criteria in has been sent to the Council, the

(b) Finding of no adversa affect. The | appendix A to this part. SHPO/THPO, and the consulting parties,
agency official, in consultation with the (i1i) The agsncy official should sesk tha agency official's responsibilities
SHPO/THPO, may propose a finding of the concurrencs of any Indian tribe or under ssction 108 are fulfilled.
no adverse effect when the Native Hawalian organization that hae (C) The Council shall retain a record
undertaking's effacts do not mast the made known to the agency official that of agency responses to Council opinions
critarin of paragraph (a)(1) of this it attachss raligious and cultural on their findings of no adverse sffscts.
saction or the undertaking is modified significance to a historic property The Council shall make this information
or conditions are imposad, such as the subject to the finding, If such Indian available to the public.
subsequsnt revisw of pluns fur tribe ur Nutive Hawailan organization (d) Resuits of assessmant.
rehabilitation by the SHPO/THPO lo disagrees with the finding, it may within (1) No advarse effect. The agency
ensure consistency with the Secretary’s the 30 day review perfod spacify the offictal shall maintain a racord of the
Standards for tha Treatment of Historic roasons for disagreeing with ths finding finding and provide information on the
Praperties (38 CFR part 68} and and raquaat the Council to review and finding to tha public on requeat,
applicable guidelines, ta avoid adverse ohbject to the finding pursuant to consistent with the confidentiality
offacts. paragraph (e)(2)(li) of this section. provisions of § 800.11(c).

() Consulting party review. If the {3) Council review of findings. Implemsntation of the undertaking in
agency official proposes s finding of no (i) When a finding is submitted to accordance with the finding as
adversa effect, the agency official shall the Council pursuant to paragraph documented fulfills the agency officisl's
noiify all consulting pertiss of the (c)(2)(i} of this section, the Council shall responsibilities under section 1068 and
finding and provide them with the review the finding and pravide the this part. If the agency official will not

conduct the undertaking as proposed in

documentation spacified in § 800.11(e).

ngency official and, if the Council

the finding, the agency official shall

‘The SHPO/THPO shall have 30 days determines the issue warrants it, the
from receipt to review the finding, head of the agency with its opinion as to reopen consultation under paragraph (a)
whether the adverse effect criteria have of this section.



(2) Advasse affsct. If an advarse
affect is found, the agency official shall
consult furthee to resolve the adverse
effect pursusnt to § 800.8.

§ 860.8 Resaolution of adverse effecta.

{a) Continus consultation. The
agency official shall consult with the
SHPQ/THPO and other consulting
parties, including Indisn tribes and
Nstive Hawallan organizstions, to
develop and evaluate alternatives or
modifications to the undertaking that
could avoid, minimize or mitigate
adverse effécts on historic propsrties.

(1) Notify the Council and dotermine
Council paricipation. The agency-
official shall notify the Council of the
adverse effect finding by providing the
dnenimentation spacified in § A00.11{a).

{{) The notice shall invite the
Council to participste In the
congultation when:

(A) The egency official wants the
Coungil to particlpate;.

(B) The undestaking bas an adverse
effect upon a National Historic
Landmark; or

dlusABoo. (b} will be pmd
undar 14 pra) H

{il) The SHPO/THPO, an Indien tribs
ar Native Hawailan organization, or any
other consulting party may at any time
independently request the Council to
participate in the consultation.

{ill) The Council shall advise the

agency official and all consulting parties
whethsr it will participate within 15
days of receipt of notice or other
request, Prior to entering the process,
the Council shall provide written notice
to the sgency official and the consulting
parties that its decision to participate.
meets the criteria set forth In appendix
A to this purt. The Council shail also
advise the head of the agency of its
decision to enter the process.
Consultation with Council participation
is conductad in accordance with
pursgruph (b)(2) of thils section,

(iv) If the Council does not join the
consultation, the agency official shail
procoed with consultation in
accordance with paragraph (bj(1) of this
section.

(2) Involve consulting parties, In
addition to the consulting parties
identifiad under § 800.3(f). the agency
official, the SHPO/THPO and the
Council, if participating, may agree to
invite other individuals or organizations
to bacoma consulting parties. The
agancy official shall invite any
individual or organization that will
assume a specific role ar responsibility

in a memorandum of agreement to
participate as a consulting party.

{3) Provide documentation. The
agancy official shail pravide to all
consulting parties the documentation
specified in § 800.11(e), subject to the
confidentiality provisions of § 800.11(c),
and such other documentation as may
be dsvelopad during the consultation to
resolve adverse elfects.

(4) Involve tha public. The agsncy
officlal shall make Information avelleble
to the publie, including the
documsntation specified in § 800.11(e),
subject to the confidentiality provisfons
of § 800.11(c). The agency official shall
provide an opportunity for members of
the public to express their views on
resolving adverss effects of the
undertaking, The sgsncy official should
use appropriste mechanlsms, taking into
account the magnitude of the
undectaking and the neture of its effects
upon historic propesties, the likely
alfects on historie propesties, and the
relationship of the Padesal involvement
to the undestaking to ensure that the
public’s views ase considered in the
congultatfonn. The agancy official
should also consider the extent of notice
and information concerning historls
preservation issuas afforded the public
at sarlier stepe in the section 108
process to datermine the appropriate
level of public involvement when
resolving adverse effects so that the
standurds of § 800.2(d) ars met.

(8) Rasirictions on disclosurs of
Information, Section 304 of the act and
other authorities may limit the
disclosure of information under
paragraphs (a)(3) and (a)(4) of this
section, If an Indian tribe or Native
Hawaiian arganization objects to the
disclosure of information ar if the
agency official belleves that thers are
aother reasons lo withhold {nformation,
the agency official shall comply with §
800.11(c) regarding the disclosure of
such laformation.

(b) Resolve adverss effacts.

(1) Resolution without the Council.

(i) The agency official shall consult
with the SHPO/THPO and other
consulting parties to seak ways to avoid.
minimize or mitigate the advarss effects.

(ii) The agency official may use
standard treatments eatablished by the
Council under § 800.14(d) as a basis for
a memorandum of agreement.

(iif) If the Council decides to join the
consultation, the agency official shail
follow paragraph (b)(2) of this saction.

{iv) If the agency official and the
SHPO/THPO agres an how the adverss
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effects will be rasolved, they shall
execute a memorandum of agreement.
The agancy official must submit a copy
of tha exacuted memorandum of
agreament, along with the
documentation spacified in § 800.11(f),
to the Council price to approving the
undsrtaking in order to mast the
requiremnents of section 108 and this
subpart.

(v) If the agsncy officlal, and the
SHPO/THPO (all 10 agres va s Lerins
of & memorandum of egresmant, the
agsncy official shall request the Council
to join the consuliation and provide the
Council with the decumentstion set
fosth 1 § 800.11(g). If ths Council
decides to join the consultstion, the
agengy officlal shall procsed in
accordance with peragraph (b)(2) of this
section. If the Council decides not to
join the consultation, the Council will
notify the agsncy and procsed to
comment in accordance with § 800.7(c).

(2) Resolution with Council

. If the Council decides to
participate in the consultation, the
agsney official shall consult with the
SHPO/THPO, the Councll, and other
consulting pertiss, including indian
tribes end Native Hawsiisn
organizations under § 800.2{c)(3), to
sook wayas to avoid, minimize or
mitigate the adverse effacts. If the
agsncy official, the SHRO/THPO, and
the Council agres on how ths adverse
sifects will be resolved, thay shall
axacute 4 merorandum of agreement.

(c) Memorandum of agreement. A
memorandum of agreement exacuted
and implementad pursuant to this
soction evidences the agency official's
compliances with saction 108 and this
part and shall govern the undertaking
and all of its parts. The agency official
shall ensure that ths undertaking is
carried out in accordance with the
memorandum of agresment.

(1) Sfgnatories. The signatories have
sole authorlty to execute, amend or
terminate ths sgreament in accordancs
with this subpart.

(i) Tha agency official and the
SHPO/THPO are the signatories to @
memorandum of agresment exscutsd
pursuant to paragraph (b)(1) of this
section.

(ii) The agency official, the
SHPO/THPO, and the Council are the
signatories to a memorandum of
agreement executed pursuant to
paragraph (b)(2) of this ssction.

(iii) The agency official and the
Council are signatories to a




memorandum of agresment executad
pursuent to § 800.7(a)(2).

ausinbiiias ‘paliiée W'ud SIUOLKISS (U &
memorandum of agresment. Any such
party that signs the memorandum of
agreemsnt shall have the same rights
with regerd to sesking amendment or
termination of the memorandum of
agresment as other signatories.

(i) The agency officlel may fnvite an
_ Indian tribe or Native Hawaiian

organization that attaches religious and

cultural significancs to historie
propostiss located off tribal lands to ba a
signatory to a memorandum of
agresment concesning such propestles.

(iif) The agency offictal should
‘invite sny party that sssumes a
responsibility under a memorandum of
_agresment to be a signatory.

{iv) The refusal of any party lnvited
to become a signatory to & memorandun
of agreement pursuant to paragraph
(c)(2) of this saction doss not invalldate
the mamorandum of agresment.

(3) Concurrence by others, The
agency officlel may {nvite all consuliing
parties to concur in the memorandum of
agresment. The signatorles may agres to
invite othere to concur. The refusel of
any pasty invited to concur in the
‘memorandum of agreement does not
invalidate the memorandum of
agresment.

(4) Reports on implementation.
Whers the signatorias agree it is
appropriateé; & memorandum of
agreament shall Inciude a provision for
monitoring and reporiing on its
implemantation,

(S) Duration. A memorandum of
agresment shall inciude pravisions for
termination and for reconsideration of
tarms If the undertaking has not been
implemented within a specified time.

{8) Discovarfes. Where the .
signatories agree it is appropriate; &
meumurandun of agreentent shall
include provisions to deal with the
subsequent discovery or identification
of additlonal historic properties affected
by the undertaking.

(7) Amendments. The signatories to
a memorandum of agreemént may
amend it. If the Council was not a
signatory to the original agrsement and
the signatories execute an amended
agresmont, the agency official shall file
it with the Council.

(8) Termination. If any signatory
determines that the terms of a
momorandum of agreement caanot ba or
are not being carried out, the signatories

shall consult to seak amendment of the
agresment. 1f the agreement is not
sxouule A mundrRnuunm ot sgrearmeny
with signatorles under paragraph (c)(1)
of this section or request the comments
of the Council under § 800.7(a).

{9) Coples. 'The agency official shall
provide each consulting pasty with &
copy of any memorandum of agreement
exscuted pursuent to this subpart.

§ 800.7 Failure to resslve adverse
effects,

{a) Termination of consultation.
After congititing to resolve adverse
effects pursuant to § 800.6(b)(2), the
agency officlal, the SHPO/THPO, or the
Council may determine the? further
consultation will not be preductive and
tarminaté consultstiop. Any perty that
terminates consultation shall notify the
other consulting perties and provide
them the reaeons for terminating in
writing. .

" (1) 1f the agancy official terminates
consultation, the head of the agency or
an Assistant Secretary or othes officer
with mafor department-wide or sgency-
wide responsibilities shall request that
the Council comment pursuant to
paragraph (c) of this section end shall
notify all consulting parties of the-
request.

(2) If the SHPO terminstes
consultation, the agancy official and the
Council may exscuta a memorandum of
agreement without the SHPO's
involvement.

(3) If 2 THPO terminstes
consultation rogarding an undertaking
occurring on or affecting historic
properties on its tribal lands, the-
Council shall commant pursusat to
paragraph (c) of this section.

(4} If the Council terminates
consultation, the Council shall natify
the agenay official, the agsacy's Federal
presesvation officer and all consulting
parties of the termination and comment
under paragraph (c) of this section. The
Council may consult with the agency’'s
Fadsral preservation officar prior to
terminating consultation to sesk to
resolve issuas conceming the
undertaking and its effects on historic
properties.

{b) Commaents without termination.
The Council may detarmins that it is
appropriste to provide additional
advisory comments upon an
undertaking for which a8 memorandum
of agreament will be exacutsd. The
Council shall provide them to the
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agency official when it executes the
memorandum of agrsament.

PruviQseR OpporTililty 10T INe Agency
official, all consulting parties, and the
-public to provide their views within the
time frame for developing its commants.
Upon request of the Councl, the agsncy
official shall provide additional existing
information concerning the undertaking
undl sasiut the Couscil in erranglug an
onsite inspection and an opportunity for
public participetion.

(2) Timing. The Council shall
transmit {te comments within 48 days of
receipt of & request under paragraph
(a}(1) or {2)(3) of this section oz §
800.8(c)(3), or termination by the
Council under § 800.8(b)(1}{v) or
paregraph (a)(4) of this section, unless
otherwies egreed to by the agency
official,

(3) Transmitial, The Councll shall
provide its comments to the heed of the
agency requesting comment with coples
to the agency offictal, the agency's
Federel preservation officer, all
consulting parties, and others as
appropelate.

{4) Responsa ta Council comment,
The head of the sgency shall take into
account the Council's comments in
reaching a Ainal decision gn the
undertaking. Section 110{1) of the act

" directs that the head of the agency shall

_ documaent this decision and may not
delagate his or her reaponsibilities
pursuant to saction 108, Documenting
the agency head's decision shall

include:

(1) Pre, @ summary of the
decision that containg the rationals for
the decision and evidencs of
consideration of the Council's comments
and providing it to the Council prior to
approval of the und

(ii) Providing a copy of the summary
to all consulting parties; and

(iit) Notifying the public and msking
the record available for public
inspection.

" §800.8 Coordination With the

National Environmental Policy Act.

(a) General principles.

{1) Early coondination. Fedaral
agenciea are encouraged to coordinate
compliance with section 108 and the
procedures in this part with any steps
taken to mest the requirements of the
National Environmental Policy Act
(NEPA). Agencies should consider their
section 108 rasponsibilities as early as
possible in the NEPA process, and plan



their public participation, analysis, and
raview in such a way that they can mest
tha purposas and requirsmants of both
statutss in a timely and efficient
mannsr. The determination of whether
an undertaking is a “major Foderal
action significantly affectirig the quality
of the human environment,” and
therafore requires praparation of an
environmental impact statemant (EIS)
under NEPA, should include
consideration of the undertakings likely
affacts on histore propseties, A finding
of adverss effect on a historic property

(2) Consulting party rolsa.
SHPO/THPOe, Indian tribas and Native
Haweiias organizatlons, other
consuliing partiss, and organizatione
and individuals who may be concerned
with the possible effects of an sgency
action on historic properties should be

prepared to consult with agencies early
In the NEPA process, when ths purpose
of and peed for the prapossd action as
well as the widsst possible range of
alternatives are under consideratlon.

(38) Inclusion of historie preservation
Issues. Agency officlals should ensure
that preparation of an savironmental
assessment (EA) and finding of no
signiflcant Impuct (FONSI) or 2n EIS
and record of decisfon (ROD) includes
appropriate scoping, identification of
historie properties, assassment of sffects
upon them, and consultation leading ta
resolution of any adverse sifects.

(b) Actions categorically sxcluded
undsc NEPA. If a project, activity or
program is categorically excluded from
NEPA raview under an agency's NEPA
procedures; the agency official shall
determine If it still qualifies as an
undartaking raquiring review under
section 108 pursuant to § 800.3(a). Uf 5o,
the agency official shall procesd with
saction 108 review in accordance with
the procedures in this subpart.

(c) Use of the NEPA process for
saction 108 purposss. An agsncy official
may use the process and documentatfon
raquired for the praparation of an
EA/FONSI or an EIS/ROD to comply
with section 108 In lieu of the
procedures set forth in §§ 800.3 through
800.8 if the agsncy official has notified
in advance tha SHEQ/THPO and the
Councif that it intends to do so and the
following standards are met.

(1) Standards for developing
environmenta] documents lo comply with
Section 108, During preparation of the
EA or draft EIS (DEIS) the agency
officlal shall:

(1) Identify consulting parties sither
pursuant to § 800.3(f) or through the
NEPA scoping process with results
consistent with § 800.3(f);

{1i) identify historic properties and
assess tha affects of the undertaking on
such properties in 2 manner consistent
with the atandards and criteria of §§
800.4 threugh 800.5, provided that the
scope and timing of these steps may be
phasad to reflect the agency officlal's
consideration of project altarnstives in
the NEPA process and the effort is
commensurate with the assessmant of
other environmental factors;

(iti) Consult rogarding the offocts of
the undertaking on historic properties
with the SHPO/THPO, Indlan tribes and
Native Hawailen organizaiions that
might attach raligions and cuftural
significance to affected historic
propesties, other consulting pastles, and
the Council, whare appropriats, during
NEPA scoping, environmental nslysis,
and the preparation of NEPA
documénts;

{lv) Tavolvethe publlc in
accordance with the agsncy's publhlud
NEPA procadures; and

(v) Davalop in consultation with
identified consulting parties altarnatives
and proposed measures that might
avald, minimize or mitigats any adversae
offacts of the undertaking on historic
properties and describe them in the EA
or DEIS.

(2) Review of environmental
documents,

(i) The agency official shall submit
the EA, DEIS or EIS to the SHPO/THPO,
Indian tribes and Natlve Hawaiian
organizations that might attach religlous
and cultural significance to affectsd
historic properties, and other consulting
partios prior to or when making the
document available for public comment.
If the documsnt being prepared is a
DEIS or EIS, the agency official shall
also submit it to the Council.

(11) Prior to or witliln the thine
allowad for public comment on the
document, a SHPO/THPO, an Indian
tribe or Native Hawaiian organization,
anather consulting party or the Council
may object to the agency official that
preparation of the EA, DEIS or EIS has
not met the standards set forth in
paragraph (c)(1) of this section or that
the substantive resolution of the effects
on historic properties propcsed in an
EA, DEIS or EIS is inadequate. If the
agency official recaives such an
ubjaction, the agancy official shall refer
the matter to the Council.

Executive Committee
Resolution #10-68
Attachment 2-Page 9 of 16 9

{3) Resolution of objactions. Within
30 days of the agency official's refarral
of an obfection under paragraph
{€)(2)(i1) of this section, the Council
shall review the objsction end notify the
agancy as to its opinion on the ’
objsction,

(i) If the Council agress with the
objection:

{A) Ths Council shell provide the
agency official and, if the Council
determinss the lssue warrants it, the
head of the agency with the Council's
opinion regarding ths objaction. A
Council decision to provids its opinion
to the head of an agoncy shall be guided
by the criteria In appendix A to this
pait. The pereon to whom the Council
addresses its oplnlon (ths agancy officlal
or the head of the agency) shall taks Into
acgount the Council's opinion in -
reaching e final decislon on the lssus of
the objsction.

(B) The person to whom the Council
addresses its opinion (the agency official
or the head of the agency) shall prepare
& summasy of the dscision that contains
the rationale for the decision and
evidence of consideration of the

Council's opinion, and provida it to the
Council. The head of the agency may
delegate his or har dutiss under this
pasagraph ta the agsncy’s senior Policy
Official. If the agency official’s initial
dacision regarding the mastter that i the
subject of the obfection will be revisad,
tha agency official shall proceed In
accordance with the revised deacision. If
the final dacision of the agsncy is to
affirm tbe Initfal agency decision, once
the summary of the final decision has
baen sent to the Council, the agency
official shall continus its compliance
with this section.

{ff) If tha Council disagress with the
objection, the Council shall so notify the
agsncy official, in which case the
agency official shall continue its
compliance with this saction.

(i11) If the Council fails to reapond to
the objection within the 30 day period,
the agancy official shall continue its
compliance with thia saction.

(4) Approval of the underiaking. If
the agancy official has found, during the
preparation of an EA or EIS that the
effects of an undertaking on histaric
propertiss are adverse, the agancy
official shall develop measures in the
EA, DEIS, or EIS to avoid, minimize, or
mitigats such offects in accordance with
paragraph (c)(1)(v} of this section. The
agency official's responsibilities under
saction 108 and the procedures in this




aithpgrt sballthan ha sadicfled wrhan.
posed measures is Incorporated in
. {A) the ROD, if such measures were
propased {n a DEIS or EIS; or
(B) an MOA drafted in compliance
: with s 800. B(C’n
{il) the Council has commented
.under § 800.7 and recsived the agency's
‘response to such comments.
(3) Mod{fication of the undestaking.
If the undertaking is modified after
approval of the FONSI or the ROD {n a
‘manner that changes the undsrtaking or
altors its offosts on historis proportics,
.oe If the agancy officie] fails to ensure
that the measurcs to avold, minimize oz
mit(gate adverse effects (as spacified in
‘aithes tha FONSE ov the ROB, v in tha
binding commitment adopted
to paragraph (c){4) of this section) ere
carried out, the agency officiel shall
notify the Council and all consulting
parties that supplemental
environmental documents will be
prqnud in compliance with NEPA or
that the procedures In §§ 800.3 through
8008 will be followed as necessary.

§ €00.9 Council review of sectien 108

{a) Assessment of agency official
compllance for individual undertakings.
The Council may provide to the agancy
officil Its advisory opinlon regarding
the substance of any finding,
determination or decision or regarding,
the adsquacy of ths agency official’s
compliance with ths procadures under
this part. The Council may provide
such advica at any time at the request of
any individual, agency or organization
or on its own initiative, The agency
official shall consider the views of the
Council {n reaching a decision on the
matter in question.

{b) Agency foreclosure of the
Cauncils opportunity to commant
Where un sgsncy offlclal s fatied o
_ complete thie requiremasnts of section
106 in accordance with the procedures
in this part prior to the approval of an
undortaking, tho Council's opportunity
to comment may be foreciosed, The
Council may review a case to determine
whether a forecloaure has occurred.
Tha Council shall notify the agency
official and the agency’s Federal
preservation officer and allow 30 days
for the agancy official to provide
informat{on as to whether foreclosure
has occurred. 1f the Council determines
foreclosure has occurred, the Councif
shall transmit the determination to the

asenvmeofficda) ond the hasd.af she...
and any parties known to be interu(ed
in the undertaking and its effects upon
historic proparties.

{c) Intantional adverse sffects by
applicants.

(1) Agency msponslbillty Sectlon
110(k) of the act prohibits & Federal
agancy [rom granting a loan, loan
guarantes, parmit, license or other
assistance to an applicant who, with
intent to avold the requirements of
sectlon 108, has Intentionslly
significontly advorsoly affected a
historie property to which the grant
would relate, op having legsl power to
prevent it, has sllowed such significant
advame affart to accur, unless the
agency, after consultation with the
Council, determines that circumstances
justify granting such assistance despite
the adverss effect created or parmitied
by the applicant. Guidance issusd by
the Seoretary pursuant to section 110 of
the act governs its implementation.

{2) Consuleation with the Council,
When an agency officlal determines,
based on the ectlons of an applicant,
that section 110{k) s applicable and that
circumstances may fustify granting the
assistance, the agency official shall
notify tha Council and provide
documentstion specifying the
circumstances under which the adverse
offects to the historlc property occurred
and the dagree of damags to the
Integrity of the property. This
documentation shall include any views
obtained from the applicant,
SHPO/THPO, an Indian tribe it the
undertaking occurs on or affects historic
properties on tribal lands, and other
parties known to be intarutad in the
undertaking.

(i) Within thirty days of recsiving
the agsmcy official's natification, unless
otherwise to by the agency
ufflctal, the Coungil shall pruvide the
agency official with its opinion as to
whether circumstances justify granting
assistance to the applicant and any
possible mitigation of tho advarse
effects,

{ii) The agency official shafl
consider the Council's opinfon in
rmaking a dacision on wlhiether to grant
assistance to the applicant, and shall
notify the Council, the SHPO/THPO,
and ather parties known to be interestod
in the undertaking prior to granting the
assistance.

(3) Compliance with Section 1086, if
an agency official, after consulting with
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thalloporil. daarraivaetoggantsba .
take into account the effects ofthe
undertaking on any historic propesties.

(d) Bvaluation of Sscticn 106
oparotions. The Council may evaluate
the operation of the section 108 process
by pariodic reviews of how participants
hnvo fulfilled their legal responsibilities
and how effectively the outcomes
resched advance the purposes of the act.

(1) Information from pariicipants.
Sectlon 203 of the act authorizss the
Council to obtain informstion from
Fedorel agonclos nocossary to condust
avalugtion of the ssction 108 process.
The ageacy afficlal shall make
documentetion of agency policies,
oparating proceduras and actions taken
to comply with ssction 108 available to
the Council upon request. The Council
may request available information and
documentation from other perticipants
in the section 108 procesa.

(2) Improving the operation of section
108, Based upon sny svaluation of the
saction 108 process, the Council may
make recommandations to pasticipants,
the heads of Federel agenciss, and the
Sacratary of actlons te improve the
efficlency and effectiveness of the
provess. Where the Council determines
that en agency official or 8 SHPO/THPO
has fafled to properly carry out the
responzibilities sssigned under the
process In this part, the Council may
participats in individual case reviews
conductad under such process in
addition to the SHPO/THPO fos such
period that it determines is necessary to
improve performance or corract
deficiencied. If the Council finds &
pattecn of failure by a Federal agency in
carrying out its responsibilities under
section 1086, tha Council may review the
policies and programs of the agsncy
ralated to historic pressrvation pursuant
to section 202(a)(8) of the act and
reconunend mothods o improve the
effectivenass, cocrdinstion, and
consistency of those policies and
programs with saction 108,

Qmms;ndllnquinmmtu
prohcﬂn;N‘

(a) Statutory requirement. Section
110(f) of the act requires that the agency
official, to the maximum extent
possible, undertake such planning and
actions as may be nacessary to minimize
harm to any Nationsl Historic Landmark
that may be directly and adverssly
affected by an undertaking. When



commenting on such undertakings, the
Council shall use the process ¢ot forth in
§§ 800.8 through 800.7 and give special
consideration to protecting Natfonal
Historic Landmarks as specified in this
section.

{b} Rasolution of adversa effacts. Ths
agancy official shall request the Council
to paruc(xu in any corsultation to
rogolve adverse effects on National
Historlc Land markes conducted under §
8008,

(¢} Involvement of the Sscretary. The
agency officlal shall notify tha Secratary
of any consultation lnvolving a National
Historic Lendmerk and lavito the
Secretary to participate in the
consultation where there may be an
adverse effect. The Council may request
a rapart from the Sacretary nndar
sectlon 213 of the act to agelst in the
consultation, -

{d}) Asport of outcome, When the
Council participates In consultation
under this section, it shall report the
outcoms of the ssction 108 process,
providing its written comments or eny
memorandse of agresiment to which it {s
4 signatory, to the Secretary and the
heed of the agency responsible for the
undertaking,

§ 800.11 Documentation standards,

(a) Adequacy of documsntotian. The
agancy official shall ensure that a
determinatlon, finding, or agresment
under the procsdures in this subpart {s
supparted by sufficlent documentation
to anable any reviewing parties to
understand its basis. The agency
official shall provide such
documentation to the extent permitied
by law aud within available funds,
When an agency offictal Is conducting
phasad identification or evsluation
under this subpart, the documentation
standards regarding description of
historic propesties may be applied.
flexibly. If the Council, or the
SHPO/THPO when the Council lu nut
involved, detarmines the applicable
documentation standards are not met,
the Council or the SHPO/THPO, as
appropriato, shall notify the agoney
official and spacify the information
needed to meat the standard, Atthe
request of the agency officlal or eny of
the consulting parties, the Council shall
roview any disputes over whether
documentation standards are met and
provide {ts views to the agancy offictsl
and the consulting parties.

(b} Format. 'The agancy official may
use documentation prapared to comply
with other laws to fulfill the

requirements of the proceduras in this
subpart, if that documentation meets the
standards of this saction.

{¢) Canfidentiality.

(1) Authorily to withhold Information.
Saction 304 of the act provides that the
head of a Federal agsncy or othar public
official receiving grant assistance
pursuant to the act, after consultation
with the Secretary, shall withhold from
public disclosure information about the
location, character, or ownership of e
historic property when disclosure may
cause a significant fnvasion of privacy;
risk harm to the historic property; or
{mpodo the use of a traditional religlous
site by practitioners. When the head of
a Federal agancy or other public officisl
has determined that information should
ha withhald from the public pursuant to
these criteria, the Secretary. in.
consultation with such Federal agency
head or officiel, shall determine who
may have eccese to the information for
the purposse of carrying out the act,

(2) Consultation with the Council.
When the information in question has
been developed in the course of an
agency's compliance with this pext, the
Sscretacy shall consult with the Councll
in reaching determinations on the
withholding and relsass of information,
The Federal agancy shall provide the
Councll with available infarmation,
including views of the SHPO/THPO,
Indian tribsa and Native Hawailan
orgenizations, related to the
confldentiality concern. The Council
shall adviss the Sacretary and the
Federal agancy within 30 days of receipt
of adaquate documentation.

(3) Other authorities affecting
confidantiality. Other Federal laws and
program requirsments may limit public
access to information concerning an
undertaking and its effects on historic
properties. Where applicable, thoss
authorities shall govern public access to
information devaloped in the section
108 process and imay authorize the
agency official to protect the privacy of
nun-govarnmental applicants.

{d) Finding of no historic propertiss
affactad. Dogqumentation shall include:

(1) A descriptlon of the undertaking,
spacifying the Federal involvement, and
ita area of potential effacts, Inciuding
photographs. maps, drawings. as
nacessary;

{2) A description of the steps taken
to identify historic properties,
including, as appropriate, efforts to seek
information pursuant to § 800.4{b); and
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(3) The basis for determining that oo
historic properties are prasent or
affacted.

. (e) Finding of no advarse effsct or
adverse sffsct. Documentation shall
include: :

(1) A description of the underta
specifying the Federal Involvement, and
its area of potential effects, including

photogrephs, maps, and drawings, as
n

(2) A descriptivn of the steps luken
to identify historic proparties;

{3) A description of the affected
histazic pro
information oa the charasteristics that
qualify them for the National Register;

(4) A description of the )
undertakings effects on historic
propertiss:

(8) An explanatfon of why the
criteria of adverse effect wers found
applicable or Inapplicable, including
any conditfons or future actions to
avoid, minimize or mitigste advases
effects; and

{8) Coples or summaries of any
views provided by consulting perties
and the publie.

{f) Mamorandum of agresment.
When a msmorandum of agrasment s
filed with the Council, the
documentation shall include, any
substantivs revis{ons or additions to the
documentation provided the Council
pursuant to § 800.8{a)(1), an svaluation
of any maasures considered ta avnld ar
minimize the undertaking's adverse
effacts and a summary of the views of
consulting parties and the public.

{R) Requests for comment without a
memorandum of agreement.
Documentation shall include;

{1} A description and evaluation of
any alternatives or mitigation massures
that the agsncy official propoass to
resolva the undertaking's advarss
effects; L

(2) A description of any reasonsbls
alternatives or mitigation messures that
waere considersd but not chosan, and the
reasons for their rejsction;

(3) Copisa ax summauries of any
views submitted to the agency officlal
concsrning the adverss effects of the
undertaking on historic properties and
alternatives to reduce or avoid those
offocts; and

(4) Any substantive revisions or
additions to the documantation
provided the Council pursuant to §
800.8(a)(1). :

§ 800.12 Emergency situations.




- {a) Agency procedures. Thae agency
official, in consultation with the
appropriate SHPOs/THPOs, affacted
Indian tribes and Native Hawaiian
arganizations, and the Council, is
ancouraged to develop procedures for
taking historic propertias into account
during operations which respond to a
dissster or emergancy declered by the
President, a tribal government, of the
Covernor of a State or which respond to
uther imimediute threats to life or
property. If approved by the Councill,
the procedures shell govern the agency’s
histeric presarvation responsibilitise
during any disaster or etaergency in lleu
of §§ 800.3 through 8g0.6.

(b) Alternatives to agency procedures.
In the event an sgency official propases
an emergsncy undertaking ss an
eseential and immediate response to a
disester or emargency declered by the
President, s tribal governmant, or the
Governor of a State or enother
immediste thrsat to life or propesty, and
the agenay has not devalopsd

* procedures pursuant to paragraph (a) of -

this sectlon, the agency official may
‘compiy with section 104 by:

(1) Following & progremmatie
agreament developed pursuent to §
800.14{b) that contains specific
provisions for dealing with historic
properties In emorgency situations; or

{2) Notifying the Council, the
appropriate SHPO/THPO and any

Indian tribe ar Native Hawailan
organization that may attach religlous
and cultural significancs to historie
properties likely to be affected prior to
the undertaking and affording tham an

. opportunity to commant within saven

" days of natification, If the agency
aofficial determines that circumstances
do not permit seven days for comment,
the agency official shall notify the

* Council, the SHPO/THPO and the
Indian tribe or Native Hawaifan
organization and invite any comments
within the tinie available,

- (c} Local governmants raspansible for
saction 108 compllance. When a local
government official ssrves as the agency
officlal for seation 108 compliance,
paragraphs (a) and (b) of this section
also apply to an imminent threst to
public health or safety as a result of a
natural disaster or emergency declared
by a local govarnment's chief exscutive
officer or legislative body, provided that
if the Council or SHPQ/THPO oblects to’
tha praposed action within seven days,
the agency official shall comply with §§
400.3 through 800.8.

(d) Applicability. This section
applies only to undertakings that will ba
implemsnted within 30 days after the
disaster or emergancy has been formally

. declared hy the apprapriate authority.

An agency may request an extension of
the pariod of applicability from the
Council prior to the expiration of the 30
days. Immediete rescue and salvege
operations conducted to presesve life or

are exerapt from the provislons
uf suction 108 and this pust.

§ 600.13 Post-review discoveries.
(a) Planning for subsequent
dlspoverics.

(1} Using a programmatic agreement.
An agency officlal may develop 2
programmatic agreement pursuant to §
800.14(b) to govera the aciions to ba
taksn when historia propasties aze
discovered during the implemantation
of an undertaking,

(2) Using agreament documents.
When the agency official's identification
offoris in accordance with § 800.6
{ndicate thst historic properties are
likaly to be discoversd during
Implemeniation of an undertaking and
no programmatic agreement has bean
developad pursusnt to paregraph (a)(1)
of this section, the agancy official shall
include in any finding of no adverse
effact ar memorandum of agresment &
Pprocass to resolve any adverse effacts
upon such properties. Actions in
conformance with the procsas aatiafy
tha agency official's responsibilities
undes section 108 and this part,

{b) Discoverisa without prior
planning. 1f historic propesties are
discoverad or unanticipated effects on
historic properties found after the.
agency official has completed the
section 108 process wi astablishing
a process under paragraph {a) of this
section, the agency official shall make
reasonable efforts to avaid, minimize or
mitigats adverse affects to such
propertles and:

{1} It the agsncy official has not
approvad the undertaking or if
construction on an approved
undertaking has not commaenced,
consult to resolve adverse effects
pursuant ta' § 800.8; or

{2) If the agency official, the
SHPO/THPO and any Indion tribe or
Native Hawaiian organization that might
attach religious and cultural
significance to the affected property
agree that such property is of value
solely for its scientific, prehistoric,
historic or archeological data, the
agency official may comply with the
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Archeological and Historic Preservation
Act instead of the procedures in this
part and provide the Council, the
SHPO/THPO, and the Indian tribe or
Natlve Hawailan organization with &
report on the actions within a
reasonable time after they are
completsd; or

(3) If the agency official has
approved the undertaking and
construction hes commencad, detesrmine
wctions that the sgency officlal can take
to resolve adverse effects, and notify the
SHPO/THPO, any Indian tribe or Native
Hawellan organization that might attach
religlous and culturel significance to the
affected propusty, and the Council
within 48 hours of the discovery. The
notification shall describe the agency
official's assssament of Nationel Reglster
eligibility of the property and praposed
actiona to resolve the adverss effects.
The SHPO/THPO, the Indlen tribe or
Netive Hawailen organization and the
Council shall respond withia 48 hours
of the notificailon. The agency officlal
shall teks into account thele
recommendations regarding National
e, s thr cairy ot sppr

ne, then carry out appropriate
actions. The agency official shall
provide the SHPO/THFO, the Indisn
tribe or Native Hawaiisn organization
and the Council 2 report of the actions
whon they are completad.

{c) Eligibillty of properties. The
agancy offictal, in consultation with the
SHPO/THPO, may assume & newly-
discovered property to be eligible for the
National Registes for purposes of section
108. The agsncy: official shall specify,
the Nati Register criteria used to
assume the property's eligibility so that
information can be used in the
resolution of adverse effects,

(d) Discoveriss on tibal funds. 1t
historic properties are discoversd on
teibal lands, or there are unanticipated
effects on historic properties found on
tribal lands, after the agency official has
completad the saction 108 process
without establishing a process under
paragraph (a) of this section and
construction has commencad, the
agency official shall comply with
applicable tribal regulations and
procedures and obtain the concurrence
of the Indian tribs on the proposad
action.

Subpart C-Progrem Allsrnatives

§ 800,14 Fedsral agency program
alternatives.




(a) Alternate procedures. An agency
official may develap proceduses to
implement saction 106 and substitute
them for all or part of subpart B of this
part if they are consistent with the
Council's regulations pursuant to
section 110(a)(2)(E) of the act.

(1) Davelopment of procedures. Tha
agency official shall consult with the
Council, the National Conference of
State Historic Presarvation Officers or
individual SHPO/THPOg, as
appropriate, and Indian tribes md
Native Hawalian
specified in paragraph (f) of thh gection,
1n the development of alternste
procedures, publish notices of the
availability of proposed alternate
procedures in the Federal Register and
taks other approprista staps to ssak
publis Input during the development of
alternate procedures,

(2) Council review. Ths egency
official shall submit the proposed
alternate procedures to the Council for a
80-day review perlod. If the Council
finds the procedures to be consistent
with this part, it shall notify the sgsncy
officiel and the agency official may
adopt them as final alternate
procedures,

(3) Notice, The agency offictal shall
notify the pasties with which it has
consulted and publish natice of final
alternate procedures in the Faderal
Register,

(4) Legal offect. Alternats
pracedures adopted pursuant to this
subpart substitute for the Council's
regulitions for the purposes of the
agency’'s compliance with section 108,
except that where aa Indian tribe has
entered into an agreement with the
Council to substitute tribal historie
pressrvation rogulations for the
Council's regulations under ssction
un(d)[s) of the act, the agency shall

llow those regulations in lisu of the
ngency‘u procedures regarding
undertakings on tribal lands. Priur to
the Council entering inta such
agreesments, the Council will provide
Faderal agencies notice and opportunity
to comment on tha proposed substitute
tribal regulations.

(b) Programmatiic agreements. The
Council and the agsucy official may
nagotiats a programmatic agreement to
govern the implementation of a
particular program or the resolution of
adverse affects from certain complex
project situatfons or muitipie
nnd i

(1) Usa of programmatic agreements.
A programmatic agreement may be
used:

(i) When sffacts on historia
propertias are similar and repetitive or
are multl-State or reglonal in scope;

(if) When effects on historic
propertias cannot ba fully determined
prios to approvel of an undertaking;

(ili) When nonfederal parties are
delegated major decislonmaking
responsibilities;

(iv) Whera routine management
activitiss are undertaksn at Federal
inatallations, facilities, or other land-
mancgomont units; oe

(v) Whare other circumstances
warrant a departure from the normal
section 108 process.

{2) Daveloping programmatic
agreamants for Ggency prograins,

(1) The consultation shall Involve, es
appropriate, SHPO/THPOs, the National
Conference of Stats Historis
Preservation Qfficers (NCSHPQ), fndian
tribes and Native Hawailan
organizations, other Federal agancies,
and members of the public. If the
programmatic agresment has the
potential to affect historic properties on
tribal lands or historia properties of
religious and cultural significance to an
Indian tribe or Native l{awaifan
organization, the agency official shall
also follaw paragraph (f) of this section.

(ii) Public Participation. The agency
official shall arrange for public
participation appropriate to the subject
matter and tha scope of the program and
in accordance with subpart A of this
part. The agency official shall consider
the nature of the program and its likely
effects on histaric propertias and taks
stops to involve the individuals,
organizations and entities likely to be
interestod.

(ili) Effact. The programmatic
agresment shall take effect when
executed by the Council, ths agency
ullicial und the appropriate
SHPOs/THPOs when the programmatic
agreement concarns a specific region or
the president of NCSHPQO when
NCSHPO has participated in the
consultation. A programmatic
agreement shail taks effect on tribal
lands only when the THPO, Indian
tribe or a designated representative of
the tribe is a signatory to the agreement.
Compliance with the procadures
astablished by an approved
programmatic agreemant satisfies the
agency's section 108 responsibilities for
all individual undertakings of the
program covered by the agreament until
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it oxpires or is terminated by the agency,
the president of NCSHPO when a
signatary, or the Council. Termination
by an individual SHPO/THPO shall only
terminate the application of a regional
programmatic agresment within the
jurisdiction of the SHPO/THPO. If a
THPQ assumes the responsibilities of a
SHPO pursuant to section 101{d)(2) of
the act and the SHPO i signstory to
programmatic agreement, the THPO
ussumas the role of & aignatory,
including the right to terminate a
regional programmatic agresment on
lands under the jurisdiction of the tribs.

{iv) Notice. The ageacy official shall
notify the pastiss with which it hes
consulted that & programmatic
agroament has been executed under
paragraph (b) of this esction, provids
appropriste public notice hafore it taksa
effect, and make any internsl agency
procedures implementing the agresment
readlly availsble to the Council,
SHPO/THFOs, and the public.

{v) If the Council determines that
the tesms of a programmatic agreemant
are not being carrisd out, or if such an
agreament 18 terminated, the agency
officiel shall comply with subpart B of
this part with regard to individual
undertakings of the program covered by
the agresrent.

{3} Developing programmatic
agreaments for complax or multipls
undartakings. Consultation to develop &
programmatic agraamant for dealing
with tha potential adverse effects of
complax projects or multiple -
undartakings shall follow § 800.8. If
consuitation to an activity
involving multiple undertakings and the
parties fail to reach agresment, then the
agency official shall comply with the
provisions of subpart B of this part for
each individual undertaking,

(4) Prototype progrmmmatic
agresments. The Council may designate
an agreement documsnt as a prototype
programmatic agresment that may be
used for the same type of program or
undartaking in more than one case or
srea. Whan an sgency official uses such
a protolype programmatic agresment,
the agency offlcial may develop and
exocute ths agreement with the
appropriate SHPO/THPO and the
agreement shall become final without
need for Council participation in
conaultation or Council signature,

(c) Exampted catsgories.

(1) Criteria for establishing. The
Council or an agency official may
proposs a program or category of
undertakings that may bs exampted




from review under the provisions of
subpart B of this part, if the program or
category meets tha following criteris: -

: (i) The actions within the program
or category would otherwise qualify as
“undertakings® as defined in § 800.18;

(i) The potential effacts of the
undertakings within the program or
category upon historlc properties are
foresseable and likely to bl minimal or
not adverse; and

(ili) Exemption of the program oz

category s consistent with the purposss

of the act.

(2) Public participation. The
proponent of the exemption shall
arrangs for public pasticipation
appropriste to the subject matter and
the scope of the exemption and in
eccordance with the standarde in
- subpart A of thie part. The propanent of
the exemption shall consider the nature
of the exemption and its liksly sffécts on
historie praperiles and take steps to
involve lndlvldtull organizations and
antitiss liksly to be interested.

. (3) Consultation with SHPOs/THPOs.
The proponent of the exempeion shall

notify and conslder the views of the

SHPOs/THPOs on the exsmption,

(4) Consultation with Indlan iribes
and Native Hawailan organizations. If
the uxempted program or calegory of
undertakings has the potential to affact
. historic properties on tribal lands or

historic properties of religious and
cultural significance to an Indian tribe
or Native Hawaiian organiization, the
Caouncil shall follow the requirements
for the agency official set forth in
. paragraph (f) of this section.

{8) Council review of proposed
axemptions. The Council shall review an
axemption proposal that {s supported by
documantation describing the pragram
or category for which the exemption ie
sought, demonstrating that the criteria
~ of paragraph (c)(1) of this section have

been met, describing the mathods usad
to seak the views of the public, and
summarizing any views submitted by
. the SHROYTHPOSs, the public, and any

others consulted. Unless it roquests
further information, the Council shall
approve or reject the proposed -
examption within 30 days of receipt,
and thereafter notify the ralevant agency
nffictal and SHPOYTHPOS of the
- decision. The decision shail ba based on
the consistency of the exemption with
tha purposes of the act, taking into
consideration the magnitude of the
oxamptod undortaking or program and
the likelihood of impairment of historic

proparties in accordance with section
214 of theact. -

(8) Legal consaquances. Any
undertaking that falls within an
approved exempted program or category
shall roquire no further review pursuant
to subpart B of this part, unless the
agancy official or the Council
determines that thare are circumstances
under which the normally excluded
undertaking should b reviewed under
subpart B of this part.

(7} Tormination. The Council may
tarminats an exempiion st the request of
the sgeriey official or when the Council
determines thet the exsziption no longsr
meets the criteria of paregraph (c](l) of
this saction. The Council shall no
thé aganey official 30 days befom

. terminstion becomea effective.

(8) Notics: The proponsnt of the
exemption shall publish notice of any
approved exemption in the Federal

. Regjstes,

{d) Standard treatments,

(1) Establishment. The Council, on
its own initiative or at the request of
anothsr perty, msy establish standerd
methods for the trestment of a category
of histerle properties, a category of
underiakings, or a category of sifects on
historic propertles to assist Federel
aysacivs In satlalying the requlrements
aof subpast B of this part. The Council
shall publish notice of standard
treatments in the Fedessi Register.

{2) Publio participation. The
Council shall arrangs for public
participation appropriate to the subject
matter and the scops of the standard
treatment and consistent with subpart A
of this part. The Council shall consider

" the nature.of the standard treatment and

its likely affects on historic properties
and the individuals, organizations and
entitles likaly to be interested. Where
an agency official has proposed &
standard treatment, th- Council may

- request the agancy officlal to arrangs for

publig Involvement,

{3) Consultation with SHPOs/THPOs.
The Council shall notify and consider
the views of SHPOs/THPOs ou the
proposod standard troatmont.

(4) Cunsultation with Indian iribes
and Native Hawuiian organizations. If
tho proposed standard treatment has the
potantial to affact historic proparties on
tribal lands or historic properties of
religious and cultural significance to an
Indian tribe or Native Hawaiian
organization, the Council shall follow
tha requirements for the agsncy official
st forth in paragraph (f) of this section.
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(5) Termination. The Council may
terminate a standard treatment by
publication of & notice (n the Federal
Register 30 days befors the termination
takes effect.

(e) Program comments. An agancy
official may request the Council to
commant on & category of undertakings
in Heu of conducting individual reviews
under §§ 800.4 through 800.8. The
Council may provide program
comments at {ts own {nidative.

{1) Agency request. The agency
official shall identify the category of:
undertskings, spacify the likely effects
on historia properiles, spocify tha stops
the agency official will taks to ensure
that the effects are taken {nto account,
{dentify the time period for which the
cammeant I8 reanastad and snmmarize
any views submiited by the public.

() Public pariicipatfon. The sgency
officiel shell arrange for publl d‘c.
pasticipation appropriate (o the subject
manupa‘nd the scope of the category and
in sccordance with the standards in
subpart A of this past. Ths sgency
officiel shall consider the nature of the
undertakings and thelr likely effects on
historic properties and the individuals,
organizations and entitles likaly to be
interested.

(3) Consultatlon with SHPOs{THFOs,
The Council shall natify and consider
the views of SHFO#/THPOs on the

proposed program comment.

(4) Comltadon with Indlan tribse
and Natlve Hawailan organizations. i
the program comament has the potentia
to affect historic properties on tribal
lands or historic properties of religious
and cultural significance to an Indian
tribe or Native Hawaiisn organization,
the Council shall follow the
raquiremasnts for the agancy official set
forth in paragraph (f} of this saction.

(8) Council action. Unless the
Council requests additional
documentation, notifles ths agency
official tha It will decline W comment,
or obtains the consent of the agency
official to extend the period for
providing comment, the Council shall
comment to the agenacy offleial within
48 days of the requeat.

(1) If the Council comments, the
agengy otficial shall take into account
tha comments of the Council in carrying
out the undertakings within the-
category and publish notice in tha
Fereral Register of the Council's
comments and steps the agency will
take to ensure that sifects to historic
properties are taken into account.




(1) 1f the Councll decliries to
commaent, the agency official shall
continue to comply with the
requirements of §§ 300.3 through 800.8
for the individual undertakings.

(8) Withdrawal of comment. If the
Cauncil determines that the
consideration of historic propertiss is
not being carried out in a mannar
consistent with the program commaent,
the Council may withdraw ths comment
and the agency official shall cumply
with the requirements of §§ 800.3
through 800.8 for the individual
undertakings.

{€) Consultation with Indian tribss
and Native Hawallan organizations
when developing program alternatives.
Whensever an agency official proposss a
program alternative pursuant to
paragraphs (s) through (s) of this
saction, the agency officiel shall ensure
that developmaent of the program
alternative includes appropriate
goverament-to-government consultation
with affscted Indlan tribes and
consultation with affectad Native
Haweifan organizations.

(1) Mdentifying affected Indian iribss
and Native Hawallon organizations. 1§
any undertaking covered by a proposed
program alternative has the potential to
affect historic propesties on tribal lands,
the agancy offictal shall identify and
consult with the Indian tribes having
jurisdiction over such lands, if a
proposed progrum alternative has the
potential to sffect historic properties of
religlous and cultural significance to an
Indian tribe or a Nativa Hawaiian
organjzation which are located off tribal
lands, the agency official shall identify
those Indian tribas and Native Hawaiian
organizations that might attach religious
and cultural significance to such
properties and consuit with them,
When a proposad program alternative
haa nationwide applicability, the agency
official shall identify an appropriste

-guveriunent (o guvernment consultation
with indian tribes and consult with
Native Hawaiian organizations in
accordance with existing Exacutive
orders, Presidential memoranda and
applicable provisions of law.

{2) Results of consuitation. The
agency official shall provida summaries
of tha views, along with copies of any
written comments, provided by affected
Indlan tribes and Native Hawaiian
organizations to the Council as part of
the documentation for the proposed
program alternative. The agency official
and the Council shall take those views

into account in roaching a final decision
on the propassd program alternative.

§800.13 Tribal, Stats, and iecal
program alternatlves. (Ressrved)

§ 800.16 Dafinitions,

(a) Act means the National Historie
Pressrvation Act of 1986, as amended,
16 U.S.C. 470-470w-8.

(b) Agency means agency as deflned
in 3 U.S.C. 551.

(c) Approval of the expenditure of
Jfuands means any finsl agency dscision
authorizing oy permitting the
anponditure of Federal funds oe
financia) ass{stence on an underieking,
including any agsncy decleion that may
be subject to an administrative appeal.

(d) Area of potsntial effects means
ths gaographie area or aress within
which an undertaking may divectly ox
indirectly cause alterations in the
character or use of historic properties, if
any such properties exist. The area of
potentisl effects is influenced by the
scale and nature of an undertaking and
may be different for different kinds of
offects caused by the undesrtaking,

(8) Comment means the findings and
recoramendations of the Council
formally provided in writing to the head
of 8 Federal agency under section 108.

{f) Consultation means the process of
sesking, discussing, and considering the
views of other participants, and, where

feasible, seaking agreement with them

“rogarding mmem arlalng In the saction

108 process. The Sacretary’s “Standards
and Guidslines for Federal Agency
Preservation Programs pursuant to the
National Historic Preservation Act”
provide further guidance on
consultation, .

{8) Council means the Advisory
Council on Historic Preservation or a
Council member or employee
designated to act for the Council. -

(h} Day or days means calendar
days. .

(i) Effect means alteration to the
characteristica of & historic property
qualifying it for inclusion in or
oligibility for the National Rogister.

(j) Foreclosure means an action
taken by an agency official that
affectively precludes the Council from
providing comments which the agency

. official can meaningfully considee prior

to the approval of the undertaking.
(k) Head of the agency means the
chief official of the Federal agency
responsible for all aspects of the
agency's actions, If a State, local or
tribal government has assumed or has
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i
been delegated responsibility for section
108 corppliance, the head of that unit of
government shall be considered the
head of the agency.

{1)(2) Historic property means any
prehistaric or histéric district, site,
building, structure, or object included
in, or aligible for inclusion in, the
National Register of Historic Places
maintained by the Sacretary of the
Interior. This term Includes artifacts,
records, and remains that axe related to
and located within such propesties. The
term includes properties of traditional
religlous and culhiral importance to an
(udian tribe or Native Hawailan
organization and that meet the National
Register criterie, |

{2) The term ellgibls for Incluslon In
tha Natlonal Regisier includes both

propestles formally determinsd as such
in sccordance with regulations of the
Secretary of ths Interior and all other
properties that mort ths National
Register criteria,

(m) Indfan tribe means an Indien
triba, band, nation, or other organized
group or community, including & native
villags, reglonal corporadon or village
carporation, as thoss terms are defined
In section 3 of the Alaska Natlve Claims
Settlement Act (43 U.S8.C. 1802), which
is recagnizod as oligiblo for tho spocial
programs and secvices provided by the
United States to [ndians because of their
status as Indians,

{n} Incal governmant msans a city.
county, parish, township, municipality,
borough, or other general purpose
political subdivision of a State.

(0) Memorandum of agreement
means the document records the
terms and conditions agreed upon to
resolve the adverss effects of an
undertaking upon historic propcrtiu

{p) National Historic Landm
means a historic property that t.hc
Secretary of the Interior has designated
a National Historic Landmark.

{q) National Nuglster means the
National Register of Historlc Places
maintained by the Secretary of the
[nterior.

(r) Natlonal Register criteria means
the criteria established by the Secretary
of the Interior for use in evaluating the
eligibility of propasties for the National
Register (38 CFR part 80).

(s}(1)Native Hawallan organization
means any organization which serves
and repregents thae interests of Native
Hawaiians; has as a primary and stated
purposs the provision of services to
Native Hawalians; and has
demonstrated expartiss in aspects of




historic preservation that are significant
to Native Hawaiians.

(2) Native Hawallon means any
individual who is a descendant of the
aboriginal paople who, prior to 1778,
occupled and exercised soversignty in
the area that now constitutes the State
of Hawait.

{t) Programmatic agreameant means a
document that records the terms and
conditions agread upan to regolve the
potential adverse sffects of & Federal
agency program, complex undertaking
or other situations In aceordance with §
800.14(b),

{u) Sscretary moans tho Seerotary of
the Interior acting through the Dirsctor
of the National Park Sarvice except
where othsrwise specified.

(v) Staie Hiztnrie: Prasarvatinn Officer
{SHPO) means the officiel sppointed or
designated pursuant to section 101(b}{1)
of ths act to administer the State
historic preservation program or &
representative designated to act for the
State historie pressrvation officer.

.(w) Tribal Historic Pressyvation .
Officer (THPO)means the tribal official
appointed by tha tribe's chief governing
authority or designated by a tribal
ordinance or presarvation program who
has assumed the responsibilities of the
SHPO {or purposes of saction 106
compliance on tribal lands In
accordence with saction 101(d)(2) of the
act.

(x) Tribal lands means all lande
within the exterior houndaries of any
{ndian resesvation and all dependent
Indian communities.

(v) Undartaking mesns a project,
activity, or program funded in whole or
in part under the direct or indirect
|urigdiction of a Federal agency,
including thoss carried out by or on
behalf of a Federal agency: those carried
out with Federal {Inancial assistance;
and those requiring a Federal permit,
liconse or approval.

(z) Seniur pollcy vfffclul means \he
senlor policy level official designated by
the head of the agency pursuant to
section 3(e) of Executive Order 13287,

Appendix A to Part 800 - Criteria for
Council Involvement in Reviewing
Individual saction 108 Cases

(a) Introduction. This appandix seta
forth the criteria that will be used by the
Council to determine whether to enter
an individual section 106 review that it
normally would not be involved in.

{b) Generat policy. The Council may
choose to exarcisae its authorities under
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authorities, such as the Native American

the section 108 regulations to
Craves Protection and Repatriation Act.

participate in an {ndividuel project
pursuant to the following criterie.
Howaver, the Council will not always
elect to participate even though one or
more of the criteria may be met.

(c) Specific criteria. The Council is
likely to enter the section 108 procesa at
the steps specified ia the tegulations in
this part when an undertaking:

* (1) Has substontial impacts on
Important historic properites. This may
include adverse effects on properties
that possess & national level ogu of
signil oron rtles that sre
ungmﬁclnmm no(owoﬁhpmly” importanco or
are a rars property typs; ot edverse
effects to large numbere of historie
propettles, such as impacta te multiple
propartles within & historie district.

(2) Presenis important questions of
polley or Intarpretation, ‘This may
include questions about how the
Couneil's regulations are being applied
or interpreted, including possible
foreclosure or anticipatory demolition
situations; situations where the cutcome
will eet a precadent affecting Council
policies or program goals; of the
development of pragrammatic
agreaments.that alter the way the
section 108 pracass is appliad to a group
or type of undertakinga.

(3) Has the potentia] for presanting
procadural problems. This may include
cages with substantiel public
controversy that is related to histosic

tion issues; with disputes
among or about consulting parties
which tlie Council's involvement could
help resolve; that are involved or likely
to ba involved in litigation on the basie
of sectlon 108; or carried out by &
Federal agency, in a State or locality, or
on tribal lands where the Council has
previously identifisd problams with
section 108 compliance pursuant to §
800.9(d){2).

(4) Presents Issugs of concern to
Indlun Iribes ur Nutive Huwallun
organizations. This may include cases
where thers have besn concerns raised
abaut the identification of, evaluation of
or asssesment of affects on historie
properties to which an lndian tribe or
Native Hawaifan organization attaches
rollglous and cultural significance;
whers an [ndian tribe or Native
Hawaiian organization has requested
Council involvement to assist in the
rosolution of adverse effocts: or where
there are quastions relating to policy,
interpretation or precedent under
sectlon 108 or its relatfon to other






