
Executive Committee 
Resolution #10-68 

RESOLUTION OF THE COUNTY BOARD 
WILL COUNTY, ILLINOIS 

. ADOPTING THE PROGRAMMATIC AGREEMENT BE1WEEN THE COUNTY OF WILL, 
AND THE ILLINOIS STATE HISTORIC PRESERVATION OFFICER FOR THE 

COMMUNITY DEVELOPMENT BLOCK GRANT, HOME INVESTMENT PARTNERSHIP, 
AND NEIGHBORHOOD STABILIZATION PROGRAMS OF THE U.S. DEPARTMENT OF 

HOUSING AND URBAN DEVELOPMENT AND LEAD HAZARD CONTROL GRANT, 
LEAD HAZARD REDUCTION DEMONSTRATIO~ GRANT, AND HEALTHY HOMES 

GRANT PROGRAMS OF THE OFFICE Of HEAL THY HOMES & LEAD HAZARD 
CONTROL ADMINISTERED BY THE COUNTY OF WILL 

For the 2009 Program Year through 2014 Program Year 
March 1, 2010 through September 30, 2015 

WHEREAS, the County of Will, Illinois (County) has determined that the 
implementation of its Community Development Block Grant (CDBG), Healthy 
Homes Grant (HH), Home Investment Partnership Program (HOME), Lead Hazard 
Control Grant (LHCG), Lead Hazard Reduction Demonstration Grant (LHRDG), and 
Neighborhood Stabilization (NSP) PROGRAMS for Federal Fiscal Years 2009-2014 
may have an effect on properties included or eligible for inclusion in the National 
Register of Historic Places; and 

WHEREAS, these programs are administered by the County's Land Use 
Department, Community Development Division and encompass a variety of 
activities including: rehabilitation, new construction, demolition, and infrastructure 
improvements and other eligible activities; and 

WHEREAS, the County has consulted with the Illinois State Historic 
Preservation Officer (SHPO) pursuant to Section 106 of the National Historic 
Preservation Act of 1986, as amended (16 U.S.C. 470f) and its implementing 
regulations, "Protection of Histodc and Cultural Properties" (36 CFR Part 800); and 

WHEREAS, the County and the SHPO have determined that the County 
can more effectively fulfill its Section 106 review responsibilities for CDBG, HH, 
HOME, LHCG, LHRDG, and NSP program activities if a ptogrammatic approach is 
used to delegate Section 106 compliance responsibilities to the County; and 

WHEREAS, the County is a Certified Local Government with a historic 
preservation commission and qualified professional staff who will carry out dutie~ 
enumerated below. 



Executive Committee 
Resolution #10-68 
Page 2of 2 

NOW, THEREFORE, BE IT RESOLVED BY THE COUNTY BOARD Of 
WILL COUNTY ILLINOIS, THAT: 

SECTION 1: The Will County Executive is authorized and directed to 
execute the attached Programmatic Agreement Between the County of Will and the 
Illinois State Historic Preservation Officer pending approval of the Illinois State 
Historic Preservation Officer and upon the review and approval of the Will County 
State's Attorney. 

SECTION 2: This Resolution and eve_ry provision thereof shall be separable 
and the invalidity of any portion shall not affect the validity of the remainder. 

SECTION 3: All Resolutions or parts thereof, in conflict herewith, are hereby 
repealed. · 

SECTION 4: This Resolution shall take ·effect following its passage, 
approval, adoption, recording, il'\Spection and publication, as may be required by 
law. - ·· 

BE IT FURTHER RESOLVED, that the Preamble of this Resolution is hereby 
adopted as if fully set herein. 

Adopted by the Will County Board this 18th day of February, 2010. 

Vote: Yes 21 No_Q__ Pass ___ .(SEAL) 
Abstain ..1_; 

Approved this ~day of February 

Res approve ProgrammaticAgrmnt 18feb10 revised Rpullman.doc 

awrence M. Walsh 
Will County Executive 
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THE ILLINOIS STA TE HISTORIC PRESERVATION OFFICER 
FOR THE 

COMMUNITY DEVELOPMENT BLOCK GRANT, 
HOME INVESTMENT PARTNERSHIP, AND NEIGHBORHOOD STABILIZATION 

PROGRAMS Of THE U.S. DEPARTMENT OF HOUSING AND URBAN DEVELOPMENf 
AND 

LEAD HAZARD CONTROL GRANT, LEAD HAZARD REDUCTION DEMONSTRATION 
GRANT, AND HEALTHY HOMES GRANT PROGRAMS OF THE OFFICE OF HEALTHY 

HOMES & LEAD HAZARD CONTROL 
ADMINISTERED BY THE COUNTY OF WILL 

For 2009 Progmm· Year through 2014 Program Year 
Much 1, 2010 through September 30, 2015 

WHEREAS, the County of Will, Illinois (County) has determined that the implementation of its 
Community Development Block Grant (COBO), Healthy Homes Grant (HH), 
Homo Investment Partnership Program (HOME), Lead Hazard Control Grant 
(LHCG). Lead Hazard Reduction Demonstration Grant (LHRDG), and 
Neighborhood Stabilization (NSP) Programs for Federal Fiscal Years 2009-2010 
may have an effect on properties included or eligible for inclusion in the National 
Register of Historic Places; and 

WHEREAS, these programs are administered by the County's Land Uso Departmem, Community 
Developmeu1 Division and ~mpass a variety of activities in.eluding: rehabilitation, 
new construction, demolition. and infrastructure improvements and other eligible 
activities; and 

WHEREAS, the County has consulted with the lllinois State Historic Preservadon Officer (SHPO) 
pursuant to Section 106 of the National Historic Preservation Act of 1966, as amended 
( 16 U.S.C. 470t) and its implementing regulations, "Protection of Historic and Cultural 
Properties" (36 CFR Part 800); and 

WHEREAS, the County and tho SHPO have determined that the Cowit.y can more effectively fulfill its 
Section 106 review responsibilities for CD".80, HH, HOME, LHCG, LHRDO, and 
NSP Program activities ifa programmatic approach is used to delegate Section 106 
compliance responsibilities to the County, and 

WHERF.AS, the County is a Certified Local Government with a historic preservation commission and 
qualified professional staff who will cany out duties enumerated below; 

NOW, THEREFORE. the County and the SHPO agree that said programs shall be implemented in 
accordance with the following stipulations in order to take into account the effect of the undertaking on 
historic properties. 

STIPULATIONS 
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A. The County shall ensure that it maintains a staff that meets the qualifications outlined in 
36 CFR Part 6 t. the Secretary of the rnterior• ~ Professional Qualification Standard, 
hereafter referred to as Certified Staff. 

B. The County shall ensure that all historic preservation work carried out pursuant to this 
Agreement is carried out by or under the direct supervision of Certified Staff. 

C. The County shall notify tho SHPO whether it has employed or contracted with qualified 
professionals to carry out reviews under the terms of the Programmatic Agreement or 
whether it will require assistance from SHPO. Tho vitae of qualified professionals and/or 
contractors shall be provided to the SHPO for review u a component of the Certified 
Local Government Annual Report. 

D. The County will notify the SHPO of staff changes or vacancies. If the COWlty does not 
have Certified Staff in place or if the SH.PO does not ccmfy a county staff person, or 
comulumt. then this Agreemem will become null and void and the County will comply 
with 36 CFR. part 800.4 through 800.6 with regard to individual undertakinp covered by 
this Agreement. 

,. 
IL Eil:empt Acdvittet 

When tho following activities are proposed for properties listed in tho National Register or 
eligible for listins in the National Register, further review is not required because there is limited 
potential to affect_ historio resources. · 

A. fnvolvement of properties less than 50 years old not listed in or eligible for the National 
Register. 

B. Repair or rcpt~ of electrical, plumbing. heatins and ventilation systems or their 
components. when no structural alteration is involved. This includes repair or 
replacement of electrical panels, breakers, circuits, switches, receptacles, and fixtures, 
plumbing and water lines, drains, sewers, fixtures, water heaters, heatins vents, floor 
furnaces. wall heaters, central heat systems and gas lines. 

C. Painting of any exterior component which has previously been painted. 

D. Repair or replacement of existing infrastructure in kind. 

m. Identification and Evalwadon of mstoric Properties 

A. Identification of Historic Properties 

l . The County will continue to survey its historic properties and forward 
fufonnation on locally significant properties to the SHPO. This information will 
be conveyed via the Certified Local Government Annual Report. 

2. In conducting a local identification of historic properties the County shall review 
and consult: 
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a. The current listing of the National Register of Historic Places. 
b. The cWTent listing of the Will County Register of Historic Places. 
c. The current Will County Rural Historic Structures Survey. 
d. The CUITetlt 1andmarb list and surveys for the municipalities 

participating in the Will County COBO, HH, HOME, LHCO, 
LHRDO, and NSP Programs. 

e. The IDinois Historic Sites survey (1972). 

3. When the County d.etennines that additional information is required to 
adequately assen the presence of historic properties, additional surveys shall be 
conducted that are responsive to the nature of the undertaking. As appropriate, 
the focus of the i.deotification surveys shall be on target areas rather than 
property-by-property. 

B. · Evaluation of National Register Eligibility 

1. Documentation. for properties SO yean or olda involved in a U.S. Department 
of Housing and Urban Development f\mded undertaking that are Mt 
individually listed in the National Register of Historic Places will be evaluated. by 
Certified Staff. Certified Staff shall apply tha National Register criteria and 
determine if tho stmctures qualify for National Registea'. eligibility. 

2. lf Certified Staff bu questiom concerning the eligibility of a certain property, he 
or she will forward documentation to the Will County Historic Preservation 
Commission (Commission) for evaluation and recommendation. 

3. If the Commission has questions concerning the eligibility of a certain property, 
they will forward documentation to the SHPO for evaluation and 
recommendation. If the Commission chooses not to accept the recommendation 
of the SHPO, in this instm:e. they will forward adequate documentation, · 
including the views of the SHPO, to the Keeper of the National Register of 
Historic Places for a formal determination of eligibility in acco.rdancc with 36 
CFR Part 800.4 (c). The SHPO shall be notified accordingly. 

4. Certified Staff may submit eligibility determinations for properties to tho 
Commission and SHPO concurrently in order to expedite the Section 106 review. 

S. Properties determined to be not listed in the National Register or not eligible for 
the National Register will be documented as such by Certified Staff and a copy of 
the determination will be included in the individual project tiles. 

IV. Treatment of mstoric Properdes 

A. Properties listed in the National Register, eligible for listing in the National Register. and 
which have been determined to meet the National Register criteria in accordance with 
Stipulation m shall be treated in accordance with this section. 
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l. The County shall ensure that work write-ups of plans and specifications for all 
rehabilitation activities not listed as exempt under Stipulation JI are developed in 
accordance with the recommended approaches in The Secretary of the Interior', 
Standards for Rehabilitation and Guidelines for Rehabilitating Historic 
Buildings (Standards). 

2. Prior to the initiation of rehabilit.ation activities, program recipients shall submit 
work write-ups or plans, photographs and specifications which evidence 
adherence to the Standards to Certified St.aft' for review and approval. These 
plans must be complete enough in order to facilitate understanding of tho 
proposed project. 

3. Should Certified Staff recommend modifications to the work write-ups or plans 
and specifications to ensure that the project meets the Standards, program 
recipient.I shall make the appropriate modifications and submit revised work · 
write-ups or plans to Certified Staff. If Certified S~ in consultation with the 
Commission. determine that the project meets the criteria of adverse effect, the 
Coumy will consult with the SHPO to develop a Standard Mitigation Agreement 
in accordance with Stipulation V. If tho SHPO detmnines that the Standard 
Mitigation Measures do not apply, the County shall notify the Council and 
initiate the consultation process set forth in 36 CFR Part 800.S(c). 

4. If a project will have no effect or no adverse effect on historic resources, it may 
proceed after review and documentation in individual project files by Certified 
Staff: 

C. Demolition and Relocation of Historic Properties 

l. The County shall not proceed with the demolition or relocation of contributing 
buildings within an historic district or properties listed in or eligible for listing in 
the National Register until the procedures set forth in this section are completed. 

2. Demolition or relocation of properties that arc included in or eligible for 
inclusion in the National Register. listed as contributing buildings within a 
historic district or included in the surveys listed in Section m.A2, Parts a 
through e. will be reviewed by tho Commission on a case-by-case basis. The 
County and Certified Staff will submit the following documentation to the 
Commission for review: 

a. Location (including map) and description of the property proposed for 
demolition or relocation. including views of the public. 

b. Reasons for demolition. including documentation of building code 
violations, scructural reports citing building deficiencies and estimated 
costs for rehabilit.ation; or reasons for relocation. 

c. A cost comparison of rehabilitation versus property acquisition and 
demolition and summary of alternatives considered. 

d. Photographs of the property depicting its current condition. 
e. Future plans for the site. 
f. Proposed site for relocation. 
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3. [fthe Certified Staff, in consultation with the Commission, determine that · 
demolition or relocation cannot be avoided. the County will consult with the 
SHPO to develop a Standard Mitigation Agreement in accordance with 
Stipulation V. (If tho SHPO specifies that tho Standard Mitigation Measures do 
not apply, the County shall notify the Council and initiate the consultation 
process set forth in 36 CFR Part 800.S (c). 

D. New Construction 

The County shall ensure that the design of new construction, infill construction, or 
addi.tiom to historic buildings is compatible with the historic qualities of the historic 
district or adjacent historic buildings in tmm of size, scale,, massing. design. features, 
and materials, and is responsive to the recommended approaches for new consmwtion set 
forth in the Standards and/or in the Will County Historic Preservation OrdiMilce. 

1. Program recipients wll develop preliminary design pl.am in consultation with 
the County. Final plans and specifications will be submitted to Certified Staff for 
review and approval prior to the initiation of construction activiti=i. 

2. If Certified Staff. in oonsultation with the Commission, detmnine that the design 
of the new construction does not meet the St.andards or would otherwise result in 
an adverse offect to historic properties, tho County sluill consult wim tho SHPO 
to develop a Standard Mitigation Mcuures Agreement in accordance with 
Stipulation V. 

3. lf the SHPO determines that the Standard Mitigation Measures do not apply, the 
Country sh.all notify the Council and initiate tho consultation process set forth in 
36 CFR Part 800.S(c). 

E. Handicapped Accessibility 

Handicapped Accessibility projects undertaken by the County to comply with the 
American Disabilities Act and other local and federal requirements will follow these 
guidelines: 

l. The Cotlllty will explore all alternative methods to provide handicapped 
accessibility to historic buildings consistent with the Standards. National Parle 
Service Brief Number 32 "Making Historic Properties Accessible,,. and the 
Department of the Interior's report Accesa lo Kutoric Building,, for the Disabled: 
Suggestions for Planning and Implementations. 

2. To the extent feasible, handicapped accessibility features will -i'iot be located on 
primary elevations of historic buildings and will not result in the removal of 
significant historic or architectural features or materials. Final plans and 
specifications for handicapped accessibility projects shall be reviewed and 
approved by Certified Staff to determine if the proj~ts meet these guidelines. If 
the Certified Staff, in consultation with the Commission, determine that the 
Standards cannot be met or if the project could have an adverse effect on a 
historic property, then prior to taking any action, the County will consult with the 
SHPO and initiate procedures set forth in Stipulation V. 
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I. Site and public improvement• within historic district■ including sidewalk 
improvements, repaving of streets, installation of landscaping. street lighting and 
street furniture and other infrastructure improvements will adhere to the 
Standards. These improvements wilJ be designed to ensure that chamcter­
defining elements of historic properties are preserved through repair or 
replacement in kind. Any new materials or features introduced in a historic 
district will be responsive to the character of that district. 

2. Final plans and specifications for site and public improvements shall be reviewed 
and approved by Certified Staff. If the Standafds cannot be met or if too project 
could have an adverse effect on historic properties, thm prior to tatms any action 
too County will consult with the Commission. 

I. When ernergeIWy demolition is required for historic properties associated with 
U.S. Depmtm~t of Housing and Urban Development funded activities. 
Certified Staff will conduct m immediate review, if conditions allow. The 
existence of an emergency situation shall be based upon the need to eliminate m 
imminent threat of the health and safety of residents as identified by local 
building inspectors, tire department officials or other local officials. 

2. The County shall forward documentation to Certified Staff to review 
immediately upon notification that an emergency exists. Documentation should 
include: 

a. Nature of the emergency 
b. . Historic property involved 
c. Current condition of the building. including photographs 
d. Time tramc allowed by local officials to respond to, or correct. the 

emergency situation. 

3. The County shall consult with the SHPO to the greatest extent possible given 
particular circumstances. 

4. The County shall ensure that any mitigation measures recommended by the 
Certified Staff or SHPO are implemented, if feasible,. 

V. ReHlutfon of AdverH Effects 

A. If the County, in consultation with the Commission, determines that a project meets the 
Criteria of Adverse Etlcct, the County shall consult with the SHPO to determine whether 
the historic properties should be treated in accordance with the Standard Mitigation 
Measures outlined in Appendix A or reviewed. in accordance with 36CFR 800.6. 

I. The County shall submit to the SHPO, background documentation to include an 
analysis of alternatives, recent structural reports or assessments of conditions, 
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cost estimates for rehabilitation. programmatic and economic considerations, nnd 
marketing studies. 

2. If the SHPO determines that a proposed demolition is an acceptable loss or no 
prudent and feasible alternatives exist to implementing the WJdertaking without 
adverse effects, the County and the SHPO, shall execute a Standard Mitigation 
Measures Agreement as outlined in Appendix A. No further review required hy 
the Council. 

B. Standard Mitigation Measures Agreements shall not be executed when one of the 
following circumstances exist. 

l. The SHPO determines that the Standard Mitigation Measures do not apply to an 
undertaking. 

2. The County fails to respond within 30 days. 

3. TM undertaking will adversely affect a National Historic Landnwt. 

4. The public objects during the open Will County Historic ~n 
Commission meeting, the appropriate municipal preservation commission 
meetings or by certified letter. 

S. Historic or prehistoric human remains arc present within the area of potential 
effect. 

VI. Treatment of Archeologkal Sites 

A. Tho County shall notify the SHPO when ground-disturbing activities over an aero are part 
of a low undertaking. 

1. The County shall request the SHPO' ll opinion regarding the potential effect of 
such activities on archeological properties prior to initiation of project activities. 
If the SHPO can determine that there is a high probability for the presence of 
significant arcbeological sites of cultural remains within the project area. the 
County or program recipients shall contract a qualified arehcologist to conduct 
archeological surveys. The County shall forward the scope of work for the 
areheological survey to the SHPO for review and approval. 

2. If the County and the SHPO detennine that there is the potential for 
archeological properties listed in or eligible for listing in the National Register, 
the County shall seek ways to avoid the archeologic::al properties. If the 
properties cannot be avoided, the County and the SHPO shall develop a .data 
recovery plan that is consistent with the Secn,wy of the Interior's Standards and 
Guidelines for Archeotogical Documentation (48 CFR 44734-37) and take into 
account the Council's publication, ''Treatment of Archeologic::al Properties", its 
subsequent revisions and appropriate State guidelines. The County shall ensure 
that a qualified archeologist will implement the approved plan. 
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A. Each year the County will notify the public of the County's current COBO, HH, HOME, 
LHCO, LHRDO, and NSP -Programs 1111d make availuble for public inspection 
docwru:ntation on the County's COBO, HH, HOME, LHCG, LHRDG, and NSP 
Programs. Included in this documentation will be general information on the amount of 
COBO and HOME funds available in tho cWTCDt program year, tho types of activities 
undertaken with COBO and HOME funds, and how interested persons can receive further 
infonnation on the program. 

B. At any time during the implementation of the measures stipulated in this Programmatic 
Agreement.. should the public raise an objection pertaining to the treatment of an historic 
property the County shall ootify the Commission and tab the objection into accow:rt. 
Program recipients,, the County, the Commission. or the SHPO, when requested by the 
objector, shall consult to resolve the objection. Program recipients are not required to 
cease work while objections are bein1 reviewed. but the County reserves the right to halt 
work in light of valid arguments from the public. 

VIIL Admiuistratloo, Monitorm1 and Reportma 

A. The SHPO shall provide comments within 30 days for reviews or comments requested by 
the County or the Commission. with the exception of emergency undertak:i.np. In the 
event that the SHPO fails to comment, within the 30 day time period. the County cm 
assume that the SHPO concurs. 

B. The SHPO shall conduct periodic training workshops for Certified Staffto review the 
requirements of this Programmatic Agreement. The SHPO shall also provide guidance 
related to implementation ofthe. terms of the Programmatic Agreement. 

C. The County shall ensure the SHPO of documentation for local undertakings, which 
involve historic properties and were subject to the terms of the Programmatic Agreement 
in individual project or environmental files. Each proj~ shall include at a minimum: 

l. Documentation as to why one of the exemptions from review is applicable. 
2. Comments from Certified S~ tho Commission or tho SHPO regarding tho 

National Register eligibility of the property. 
3. Proposed treatment of historic properties. 
4. Before and after photographs. 
S. Work write-ups. 
6. Date tho project was completed. 

D. Documentation shall be available for review by the SHPO following reasonable notice. 

E. · The SHPO shall conduct periodic monitoring visits of the County's project sites to ensure 
compliance with actions, plans, documents and agreements approved by the County or 
the SHPO pursuant to this Programmatic Agreement. 

F. Nothing in this agreement shall be construed as meaning that the County cannot request 
the advice or assistance of the SHPO at any time. 
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G. As a component of the Certified Local Government Annual Report, the County shall 
summarize activities carried out under the terms of this Programmatic Agreement. The 
report will be submitted no later than June 1 of each year. The Annual Report shall 
include: 

1. List of property addresses submitted for review. 
2. Program in which the undertaking took place. 
3. Evaluation of National Register eligibility, and if eligi'blc, the finding of effect. 

IX. Effective Date 

This Programmatic Agreement shall take effect on the date it is signed by all the parties. 
including the County and the SHPO. The Programmatic Agreement will remain in effect until 
December I, 2009, unless terminated due to failure to comply with the tem1111 of the a~. 

X. Amewhnentl 

A. Any party to this Programmatic Agreement may request it be amended or modified. 
whereupon the County and the SHPO will consult in accordance with 36 CPR Part 
800.14. 

0. Any resulting amendments or addenda shall be developed and excwtcd among the 
County and the SHPO in the same manner as the original Programmatic Agreement. 

XI. Termlaadoa 

Any party to the Programmatic Agreement may terminate the Agreement by providing JO­
calendar days notice to the other party, provided that the parties will consult during the period 
prior to termination to seek agreement on amendments or other actions that would avoid 
tennination. 

XII. Compliance with Agreement 

Execution and implementation of this Programmatic Agreement and canying out its provisions 
evidences that the Cowity has satisfied its Section 106 responsibilities for all individual 
undertakings of the programs. 

Date: YA, 21 201 
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38 CFR PART 800 - PROTECTION OF 
HISTORIC PROPERTIES (lpcorpgradml 
mwn4mn&I ■ffilctfn AUIJll& s, zOQtJ 

SllbparlA -~ 41111 Partldpanlll 

Sec. 
800. t Purpo.aea. 
800.2 Participants Ill tho Section 108 
prac:eu. 

Slabput 11 -1'1111 Secdllll& Ul8 PnlCffa 

800.3 lnfdaUon of thuection 108 
proceil.· 

800.4 ldontiffcat(on of hutoria 
propertifl8t 

800.8 Aueum.ent of &dvamt effect,. 
800.8 Resolution of advllffll elfecta. 
RM.7 FAl111n1 In MMlvn MVl\1'11111 nffoot11. 
800.8 Coordination with the Natfm:Ull 

Environmental Polley act. 
800.9 Cau.actl nmew of Sect!an 108 

compllanc11. 
800.toSpacfal raquinmentll for 

protactlas Netlona.1 Historic 
Landmarks. 

800. tt Documentadon atandarda, 
800.13 imlerpnay altuattou. 
800. 13 Poat-review dllcoveriea. 

SRllpart C- PrapuaAltunaUv• 

800.14 Fedal'lll agency program 
altarnatiwa. 

800. ts Tribal, State and Local Program 
Altft'Dlltiv-. (RaNsvedl 

1100.18 Delln.ltlona. 
Appendix A - Criteria for Council 

lllvolvement in revlewlns Individual 
Hetfon 108 CUN 

A11thoritJi 18 U.S.C. 470&. 

Sal,putA·PurJi- ucl Puddpanlll 

f 800.1 PllrpNN. 
(a) PurpoNI' a/ the section 108 

pzoetN. Section 108 of the National 
Hllil.utfc P1111111rvatlun l\lll mqul.rfitl 
Fedaral 11g11nciel to tab Into account the 
effecta of their undertaklnp on hlaitoric 
properties and afford the Council a 
ro1U10aablo opportunity to common& on 
such undertaJdnp. The proced111'811 In 
this part define huw Federal apncies 
meet thasa statutoty respomibilitioa. 
The IIIClion 108 proceu seeka to 
accommodate historic preservation 
concerns with the needl of Fedaral 
undertakings through consultation 
among the a11ancy o{fidal and other 
partiat with an interest in the effacta of 
Iha undsztaking on historic properties. 
commanclns at the early stages of 

project plannln,c. The goal of 
conaultatfon la to Identify historic 
propartlal potentlally affected by the 
undartak!n&, USIIII Ila effacte and 1aak 
WI.fl! to avoid, m.inimlza or mitigate any 
advat11a afCacta on historic propertlea. 
· (bl &Jadan to DIMt provtllons of llul 
act. Section 108 ill related to other 
provlalona of tho act dastgned to further 
the national policy of hlltoric 
preservation. Rafl!fl!IC88 to those 
provisions are Included In thla pan to 
ldelltlfy cin:wn.ltancel where they may 
affect act!OWI taken to meet section 100 
requinimenta. Sucli provlalo111 ma:, 
havo thol.r own 1,-iplomantb:lfll 
ragu!atfona or guldelf naa IIJld ara not 
Intended to be lmplamentad b:, the 
procedum In lh1i part except Insofar u 
they relate to Iha Uil:l:lon tll8 ~ 
Guldallnae, pol!clee and ~ 
Issued by other ~ lncludias Iha 
SICN(ary, hava b88ll cited In this part 
for eue of 11CC8111 and ara not 
lncorpo,atad by rafenmce. 

(c) 'lfmin,. Tho agency official must 
complata the aacdon 101 procau "prior 
lo the approw.l of the axpandftura of 
any 1/'edaral fu4d.l on the und8l'UIJdna or 
prior to the laauance of any llc:ama. • 
This doee aot prohibit agency offlcfal 
from conducttns or authorlzins 
noadeatructlw proJecl plaimlns 
actlvftlee before c;ompleting compllanca 
with section 108. provided that 1uch 
actfone do not restrict the 1ubNqU11nt 
coulderatJon of altemadvee to avoid, 
minimize or mitigate the undartaldnll'a 
ad- eft'actl on hiatoria properties. 
The 19ency official •hall amure that the 
saatlon 108 proceu la lnftJated early in 
the undilrtaldng1 plannln&, 10 that a 
broad range of altemativ111 may tJ. 
cou.ldeied during the planuins proceu 
for the undertaldna, 

I aocu Partlclpuata In 1h11 SectlOll llNII 
pl'OCNa, 

(a) .llpnc:y ojflclal. II ii Iha statutory 
ulJUpllou oC llut f't!tlantl Mp111.-y Lu rulnll 
the niqulramentl of section 108 and to 
elllWII that an apncy official with 
juriadJctfon over an undertatins tabs 
leaal ■nd Rn■naial rNpouibillty for 
section 108 compllance ln accordance 
with aubpart B of this part. The asancy 
officlal hu approval authority for the 
undartakina and c1111 commft the federal 
agancy to tab appropriate adioa. for a 
specific u.odllltaJdng u a re■ult of 
aactlon 108 compliance. For the 
purpoaas of 1ubpart C of thla part, the 
aglincy official hu the authority to 
commU the Federal agency to any 
obligation it may 1151uma In th■ 
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impl11111antatlon of a program 
alternative. The agency official may tJ. 
a Stat■, local. or tribal aovammant 
official who hu haall delegated legal 
responsibility for compliance with 
section 108 In accordance with Federal 
law. 

(1) Pro~ dwu/azds. Saction 
1 U(a)(l)(A) of the act raquirell each 
Fed■ral agency responaibla for tha 
protection of historio rasourc:ea.· 
lncludJns archllologlcal l'9IOIU'C8tl, 10 

&llllUII that all actlom tabn by 
employ- or contramorll of tha agency 
shall meet prolaulona.l standarda under 
ragulAtion■ dovolopocl by the Soanitmy, 

(2) uad Federal a,am:y. Ir more 
than on.a Ped■ral agency la Involved in 
an undartakiJls. aom. or all the RlllfflCUK 
ma, d1111lgnata II lud Fadenl agency. 
which 11hall ld11n.tlfy the appropriate 
offtclal to serve u the agimcy offlcfal 
who shall act on thalr bahalf, l'll1fillfq 
thelr collecdve 11111pou.lbflillaa under 
aecUon. 106. ThoH Fed■ral •~ 
thet do not designate a lead Federal 
IIREIIIC}' ffllWD indJvfdna.lly l'i!llpoDlibla 
for thafr compllanca with thla pan. 

(a) Use of contnictmv. Conllatant 
with applfc:able conflict of lntereet lawa, 
the agency offtcial may UH the 11!fflcee 
of appllcanta, comultant,, or daalgn,ee 
lo prepare lmonn■llon, am!,- e.od 
recomm11ndat10111 under this part. The 
agency official remalnl laplly 
ratponalbla for all required l1nclingt and 
detannlnallo1111. rt a dOC1IJIWllt or study 
Is prepared by a non-Federal party, the 
agency official la reeponalbla for 
enaurln& that ita content: mNts 
applicable standard& and aufdelin111, 

(4) Comultatlan. Tha ai,mcy offtclal 
shall lnvolw the COD1Ultlq pa:rtlN 
d81Crihed In paragraph (a) of lh1i 
sacdon In flndlnp and datarminadom 
made durtna th• 181ltion 108 procesa. 
Theapau:yofficlal1houldplan 
comultatfom appropriate to the IClla of 
the undartakfns and tha scope of 
f'lldand l1111ulv1t11111111 awd wunllwllud 
with other requirements of other 
statulN, 1111 appllcabl■, such u the 
Nadona.l Envlromnental Polley Act, the 
Nath•• American Grav• Protection and 
Repatriation Act, the American Indian 
Religious Freedom Act, the 
Archaolog(cal RIIIOurc81 Protacdon Act 
and llflflncy-tpaciftc )eglslatlon. The 
Council encourapt the agency official 
to uu to Iha extant poa■ibl■ exiltlng 
agency procedUMII and macha.ais11111 to 
fulfill the coiuuJtation requirements of 
t,his part. 

(bl Council. The Council lssufll 
regulatlolll to Implement section 108, 



provide& RU!dance and advice on tha 
application ol the procedures in thul 
part, and generally OVlnl- the 

· operation of the sectlo11 108 pl'OCIISI, 
The Council alao comult1 with and 
comment■ to agency omcfal■ on 
Individual undertaklllgti and programs 
that affect historic propartiee. 

(1) Council 11ntty Into the IKtlon 108 
plOCIII& When the Council daterm.lnee 
that ill involvement 11 nec:eauy to 
IIDl\118 that the p'l.llp<IIU ot section 106 
and the act a.nt ·met, the Council may 
enter the section 108 process. Critarla 
guldlns Caw1cil daclalom to mter tha 
IIGC!tlou. 104 ~ an, found In 
appendL,g A to lhla part. The Council 
will docu~t that the crltarla have 
been mat and ·notify the part!ee lo the 
sac:tlon 1118 (ll'OCMI 1111 required by thlll 
part. . 

(2) Council aslllltanc:e. Partlclpanl8 
in the section 108 p1'IJCIIN may HIik 
advice, guidance and uaistllDCEI from 
tha Council on the application of this 
part to 1paclffc ~ lnclu.ding 
tha re,olutlon of dlaagreemem. 
whet.her or not the Coundl Is formally 
involved In the mvlaw ot the 
undmtaking. ll quatlooa ~ -
1'91JU'dlna tha conduct of the sect.1011 106 
proc:MI, particlpanta are encouraged to 
obtain the CoUDGil'• eel.vim oo 
complltin& the proc.a. 

(c) COIIIU/llnlpartln. The following 
partfea have ciomultative rolea Ill the 
saciloa. 108 procea. 

(t) Sia• hutorlt: ~on officer. 
(i) The State historic pl'IIMrVlltioll 

o£ficer (SHPO) reflecll the lnterNtll of 
the State and II.II cltluu In the 
preHrvatlon'of their cultural heritage. 
In accordance with section 10tlb)(3) of 
the act. the SHPO adviles and a.uilll 
Federal ageama1 In carrylna out their 
Sec:tioll 108 l'lllpomlbliltlN and 
cooperatee with wch apnc:111, local 
government.II and organizatiO'llll and 
indlvfduala to 8llllll9 that biltorlc 
prupo,rtl• 1UV lulutl lllta l.DWl1dltl"IIUCJU 
at all level.I ol planning and 
development. 

(II) If an lndlau tribe bu auumed 
the lunctlona of the SHPO In the 1eatlo11 
106 proceu ror undertaldn!P on tribal 
land,, lh• SHPO shall participate u a 
cona,dliag party if tha undertakin& takae 
pl.a(:e Oil tribal lands but affect& hlatoric 
propertlee off tribal lands, if requetted 
in accordince with § 800.3(c)(1), or if 
Iha lndlall tribe asr- to include the 
SHPO pursuant to S 800.3(f)(3), 

(Z) Indian tnbe• and Native 
l lawallan organlzations,. 

(I) l'onm/tallon on tribal land!I. 

(Al Tribal historic p/U8l'VOllon 
officer, For a tribe that hu aawnad the 
responalbilltln. of the SHPO Cor section 
108 on tribal lands under section 
lOt(dJ(Z) of the act. the tribal historic 
prasarvatlon offlc:er (THPO) !lppolated 
or designated 111 accordance with tha act 
ls the ofllcial Nlpnlllllalive for the 
purpo,11 of sectlo11 t08. The agency 
official shall i:onault with the THPO In 
lieu of the SHPO rep.rdlns undertaklnp 
occuntna Oil OI' affect1D& bistoric 
propartl11 011 tribal laud&. 

(B) 'IWbel that have not aSIIUIWd 
SHPO functiona. Whn. an Indian tribe 
ha not uaiwad the NtGpoaalblUtl.oe of 
the SHPO for sactlon 108 on tribal lands 
under saction tot(d)(2) of the act. the 
agency official a hall comult with a 
rep-latiw dufgnated by such 
Indian tribe la eddltlon lo the SHPC:> 
reprdbis ~ occuning OD or 
alflldlng historic propertt11 on II.II tribal 
land& Such lndim trihll have th• ■IIUDe 
rlpll of oomultatlon and coooummce 
that the THPOe a.nt sivn. lbroush,out · 
aubpas:t B of th.la pert. axc:ept lhet such 
colllultatlo111 •hall be In addition to and 
OD the tame bull 118 COlllultatJoll with 
theSHPO. 

(H) Com1ultadoll on ldstorla 
p~ of~ ta Indian lribel 
and Nallre llawallaa oqanlmllo1111. 
Section 101(d)(8l(B) ot the act raqufru 
the qeacy offlclal to consult with any 
Indian tribe or Native Hawaiian 
organballon that allacbea rallsloua and 
cultural 1lplflcance to historic 
properti• that may be all'ec:ted by Ill 
undertaking. This requirement appll• 
.t'8ll8l'Cllau of the location ol lhe historic 
property, Such Indian tribe or Natlva 
Hawalfan orpnliatlon •hall be a 
comulting party, .. 

(A) The agellCJ officlal •hall ensW11 
that CODIUltatiOII in the aectiim 108 
proc:eu pn,videe the lndlm tribe or 
Native Hawaiian orpufzatlon a 
reuonahle opportUility lo identify Ill 
l.UDt:lttm about hl11Ddc praparl.(De, 
advlaon the idantfflcation and 
evaluation of hlatoric piopartl11, 
Including th01e of traditional rellpou• 
and cultural importance, anlculat• Ill 
vlawa on the undertuing'1 effectl on 
such prupertiK, and participate in the 
resolution of adval'lfl effactl. It I• tha 
rMpomiblllty of the apucy official to 
make a reuonable and 8IJOd faith atTort 
to identify Indian trib• and Native 
Hawailan organi7.8tlo111 that shall be 
consulted In the section 106 proc11811. 
CQmultatloa should commence early in 
the planning proc:es,, In order to 
identify and dlscllSI relevant 
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pl'fllll'\l&tlon luuea and resolve 
co11C81'111 about the confidantfallty of 
lnfonnatlon oa. historic propertf-. 

(B) The Fedaral Govamnumt bu a 
unique legal rellliomhip with Indian 
trihll Mt forth In the CoDJtitutlon of the 
United Stalel, tralliN, 1tatuta, and 
court daclliom. Consultation with 
lndim tribaa shoold be conducted In a 
seDJltive IIW1Dllf raapectful of tribel 
sovereignty. Nothlna la this part altera, 
amendl, repnla. lnllll'pl'lll or mod1flN 
lrlbel sovenripty, any treaty rlghta, or 
other rlghtl of 111 Indian tribe, or 
preempt,, modlfln or limits the IIX8l'C!.II• 
of an:, auoh right-.. 

(CJ Comu1tatlon with an lndfm 
tribe muat m:ognli,a the govemment-to­
govamment relatlomhip hetwaen the 
Federal C'.ovmummt and Indian lribea. 
The apllCJ oCllclal ab.all comull with 
re~vu daslgnatld or ldmtlftad 
by the tribal govllffllWlflt or tbe 
fJOVlll'IDDI body of a Native Hawllilan 
0~ Consultation with Indian 
tribaa and Native Hawaiian 
orpniz&tlom should be canducted in a 
maJUler 11111ltive to the conCllffll and 
needs at the Jndlan tribe or Nallve 
Hawaiian OIIIJ1{Jation. 

(D) When lndfm tribN and Native 
Hawaiian orpnization.a attach rall(llous 
aad aultural aipl.(lc:mc:4t to biatoric 
properti• off tribal land,, sec:tfon 
lOt(d)(S)(B) of the act requfree Federal 
apncl• ta coasult with 111Ch Indian 
lribae and Native Hawaiian 
orpalzatlom In the sec:tfon 108 proce.._ 
Federal ageaclel 1hould be aware the& 
frequently hatorlc properties of 
ralllliou, and cultural 1lpiftc:ance are 
located on ancaatral, aborlslaal, or 
ceded lands of llldlan lrlhll and Native 
Hawal!ao. organlzatloa, and 1bould 
comldar that when complying with the 
proc:aduraa In tJ1fl part. 

(E) All Indian tribe or a Native 
Hawaiian organization may enter Into 
an agr811111111l with 111 apuc:y offlcla1 
that •r:-Jll• huw lhay wlll l.lW)' uut 
reapomlbilltiN under thJ, put, 
including concen11 over the 
confldantlallty of Information. All 
agrNIIUlllt ma:, COVff all upacta of tribal 
participation in the uctlon 108 proce11, 
provided that no modification may be 
made In the rol• of othar partl• lo the 
~Ion 108 procaa without their 
consent. An Bll(NIIIGllt may grant the 
Indian tribe or Native Hawaiian 
organization additional rlptll to 
partfdpate or concur In 11g9ncy 
daci.slona In the 111dlo11 106 procese 
beyond thoM specified In aubpart B of 
this part. The agency official shall 



provide a copy of any such agreement to 
the Council and the appropriate SHPOs. 

(F) All Ind.Ian tribe that bas not 
asaumed Iha responaibilitf111 of the 
SHPO for section 108 on tribal laoda 
under section 10t(d)(2) of the act mny 
nOlify the agency offlclaJ. In wrltlog that 
it ii wlivillll ibl rlghta under § 
800.8(c)(t) to alCflCllto a 11111m.orandum of 
ag1Nment. 

(3) Repmentativeuflocal 
gcm,mmenta. J\ rein-ntatlva of a loceJ 
govanuneot with jurladiction over the 
IU'III la which tha etf'ect.u of an · 
undertaking may 0CC'UI' is entitled to 
participate u a coDIUltiag party. Under 
other provf1io111 ol Federal law, tha 
local government may be authorized to 
ac:t u the apncy official for purpMN of 
section 108. · 

( 4) Applicants for Federal an/$tance., 
pttrmits, llc8nM6 and other applfWIJl6. 
An appUcam for Federal uaiatanca or 
for a. Fedaral perm.It, license or otb11r 
approval ill endtled lo partlclpa.te III a 
comulting party aa defined In this part. 
The ag&IICJ' official may authorim an 
applicant or group of applicant.I to 
Initiate conaultatlon with the 
SHPOII'HPO a.ad oth1111, but remaiu 
lepJly N11po1U1ible tor all flndfnp a.ad 
determfnatJons charpd to I~ apncy 
umclaJ. 'I11ll 111111ncy untclal shall 1wllfy 
the SHPOll'HPO when an applicant or 
group of appllc:anbl ia ao 111tbodzed. A 
Federal apnoy may authorlza all 
11ppllcute In a •pecif'lo propa111 
pursuant to this section by providing 
notice lo all Sff POl11fi'Ot. Federal 
agtnelN that provide authorlzatlona to 
appllc:anta nmam respo111ihle for their 
gov!fflllllaat to government relatlonabipa 
with Indian lribN. 

(5) NldltJonaJ consulllns partJ-. 
Cortaui lndividuala and organizatlona 
with a demo111tnted fnlemt In the 
undlll'tlklllll may putldpate u 
colllUlliDg part!• due to Iha nature of 
their lop.I orecorumfc relation to the 
undertaking or attacted propertl111. or 
their concem with the undertalc.11111'• 
offecu OD historic pmpertie1. 

(d) Th11 pub/I,:, 
( 1) Natvro o/ lnvol"°""'nt. Tho viow• 

of the public are uaentlal to informed 
Federal decialonmaki1111 In the section 
108 proceu. The apncy official 1ball 
~Mk and r.onsider the vi-• or the 
public iD a manner that reflectl the 
n111111a and complexlly of the 
undertaking and 111 effect• on historic 
properties, the likely interest of the 
publfc In tba effect• on hiltoric 
propartlos, confidnntla.lity coucams of 
private lndividual1 and bualne111111, and 

the relationship of the Fedel'81 
involvement lo the undertaking. 

(2) Prorlidln1 notice and ln/rmnatlon, 
The agency official must, except where 
appropriate to protect confidentiality 
concenlll of afl'ecled partlM, provide th• 
public with lnfonnallon about an 
undertaking and lbl effects on historic 
propatl111 and aaek public comment 
and Input. Memhel'I of the public may 
alao provide vlewa on their own 
lnllilllve for~ apncy offlcfal to 
coulder In decillomnak.lng. 

(3) UN af agrmcy pmcaduru. The 
agency ottfclal may UM tha epney'11 
procedun,o for pu.blio lnvolvem.en.t 
under Iha Nal.lonal Envlrownantal 
Policy Act or other program 
requl.mnantll ln 111111 of public 
lnvnlYl'lmant IWlllll'ftmAnta In nnhpnrt R 
of thf.a part. I! they provide adequate 
opportuDitlG:11 for public lnvolwment 
comf.atent with lh1a aubpart. 

Sabpart B-'11te-U11111 100 ~ 

I 800.$ Inllfatlo:m olthe sact11111 t0i 
pnc-. 

Ca) &tab/lsh undanaldnf. Tlu11 
11genay offfctaJ shall detenn.lne whether 
the propollld Federal action ill an 
undertaking u dafiaad ln § 800.18(y) 
llillf, if so, whether 11 la a typo of 11ctlvlty 
tbat bu the potential lo CIIIIII affecta Oil 
historic propadlaa. 

(1) No polllnllaJ ID cou.. •flect6. If 
the undartaldn9 I• a typ,o al activity th11t 
d01111 nol hen Iba potential to ca.1118 
effecte on hlatoric proparties, 11111wnlu,g; 
such hlatorlc properti111 wen p1'8Hnl, 
the qency offlcfa.J bu no further 
obllptiom undlll' section 108 or this 
part. 

(2) Program allllmaU-. II the 
review of the undertaking I■ aovemed 
by a Federal agency program altamatlve 
ettabU.bed undar § 800.14 ora 
prasranimatJ.c agreement In exiatenca 
bofore January 1 t, 2001, the agency 
ottldlll ■ball follow 1h11 progrmn 
altel'lllllive. 

(b) Coordlnotll with other nweiw. 
The 88flllcy official should coordinate 
tho stapa ol tho aacticm 108 procou, 1U1 

appropriate, with the overall pJIDlling 
schedule for the undertaking and wil.h 
any revieww requlred under other 
authorities such u th• National 
EnvlrOnmental Policy Act, the Native 
American Gravea Protection and 
Repatriation Act. Iba American Indian 
Religio1111 Freedom Act, the 
.Archeological R111ourcet Protection Act 
ond apncy-speciflc legislation. aucb as 
s111.1lon 4(1) of the Department of 
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Transportation Act. Where consutent 
with the procedlll'III In thla subpart, the 
11pncy offtcial may use Information 
developed for other revlllWII u oder . 
Federal, State or tribal law to meet tha 
requlnmlllltl of aecdou 108. 

(c) ldentJfy the appt0prlat11 SHPO 
and/or THPO. M put of its Initial 
planning. the apncyoffldal •hall 
detannina the ,appropriate SHPO or 
SHPOII to be Involved in the aaction 108 
proceu. The 8lfflC1 offldel shall al8o 
detannina whether t~ uudertakhls may 
DCCUl' on or affec:t hiatorlc propertiee OD 

any triba.J landa and, if ao, whether a 
THPO bu auumod tha du.tloa of Iha 
SHPO. Tha qtiocy offlcfaJ. shall then 
lnJtlate consultl!,11011 with~ 
appropriate officer or offlccn. 

(1) 7'rlhal 11N1111mpdan nf SHP<J 
nt,ponsibJlllifHI. Wh«e an Indillll trlbe 
has auumed Iha sactfon 108 
responslblliti111 of Iha SHPO on tribal 
lands punwwl lo sactio11 10t(d)(2) of 
tha act, couultatioil far undartaklnp 
occumng on trlb&I land or fof effects 011 
tribal la.ad ii with the THPO for the 
Jndlan trlhe In lieu of the SHPO. 
Section 10l(d)(2)(1J)(ill) of the act 
euthorlZIII ownen of propertlatl on tribal 
landa which are neither owned by a 
1118mber of lhe tribe nor held In tnllt by 
the Sec:ratary tor tbe beaafft of the triba 
to reqtlfllt the SHPO to participate ln the 
section 1116 proceu In addition to the 
'111PO. 

(2) Undlll'laldnp ln'fl'Dlvltw .lJIOIW lhan 
on11 Stat& II more than one State la 
involwd In an undertakfn& the 
lnvolwd SHPOa may agree to d•lgna.ta 
a lead SHPO to act on their behalf In the 
section 108 proceu, lncludl1111 taking 
action, that would conclude the sec:tfon 
108 procau under~ subpart; 

(3) Conductllr6con,uJtatJon. The 
agency offlc!a.l should conault witb tha 
SHPOII'HPO in a manner appropriata to 
the agency planni;ng proca1 for~ 
undertakfnsand to~ l1BlW'8 of the 
und11rt11kJns lilld 11■ !ICI\K:11 on hhltorlu 
proputiel. 

(4) Fallwe of the SHPOITHPO ID 
respond. If tha Sff PQ/THPO fall.I to 
raapond withln 30 daya al racalpt al a 
reque1t for ntvi- of a findi.11& or 
detenn!natloa, the 181DCY o{flcial may 
either procaed lo the next step fn the 
proce11 based on tha findln& or 
determination or consult with the 
Council ln li111 of the SHPO/rnPO. If 
the SHPO/THPO re-entlll'I the section 
108 proce11, tha egellC)' official ,hall 
continua the consultation without being 
required to recooafdlll' previous fllldinga 
or detorminalione. 



( d) Consultation on tribal land1. 
Whani the Indian tribe hu not IWUlllad 
the reapouiblUtlN of the SHPO on 
tribal land,, conaultatlon with the 
Indian tribe regarding undertaking11 
oc:currl111 on such tribe'■ landAI or effect■ 
on such tribal land, shall be In addition 
to and on th• ame bull u conauJlatlon 
witll the SHPO. If the SHPO hu 
withdrawn from the pnx:n1. the agency 
offldal may complate the IIICtlon 103 
procau with Iha fndlan 1rtbe and th•• 
Council, 111 appropriate. An Indian triba 
may eater into a'.n agNN11ment with 11 
SHPO or SHP()a 1paclfyfns the SHPO'll 
puilGipation I.A tho aoctlon 103 p_. 
for undertaldng11 oc:curriq on or 
affectfna hietorlc propctlN OD tribal 
landi. 

(11) Plan ta fnvoivt, WI public. In 
comultatlon with tha SHPO/l'HPO, the 
a!JIIIDC)' official shall plan for lnwlwiq 
the public In tha sac:tlon 108 proceu. 
The agency official shall identify the 
appropriate polo.ta for -klnfll publ.lc 
Input ud for notlfytna the public of 
propoaed aGtiona, conalatent with S 
800.Z(d). . 

(0 ldentify olJw camulllng pantu. 
In co11111ltatfon with the SfffO/l'HPO, 
the apncy official ■hall Identify any 
oth• partlel antitled to be comulUna 
partloa uul invite them to puddpate ae 
such In the 1ac:tlo11 106 proceu.. Tha 
apncy official may lnvtta others to 
participate u comulllna partlea u the 

· •action. 1111l .,-, mova■ forward. 
(1) tnvoMn11 lacal gowmmenllr and 

appllcant& The apncy offlcfd sb■ll 
Invite any local govemmmta or 
applfcantl that ani antltled to be 
cmuultllJI partlaa under S 800,Z(c). 

(2) JnvoM111 Indian tribe, and 
Native HowaUan orsanfzatlOM. The 
apncy offlclal 1h■ll make a reuonabla 
411d good rllltb effort to Identify any 
Indian lribaa or Native Hawailan 
organlzatiou that mlsht attach religious 
and cultural •lplffcalY'fl to hietorla 
vrupenlell lo 1h11 UN oC pu111n11al ulTac.u 
and Invite them to ha co111ult11111 partiM. 
Such Jndfm tribe or Native Hawaiian 
organization that raqua■ta In writing to 
be• comuldns party 1ball be one, 

(JI Requesa to be canlltJiting parties. 
The &ljltDC)' official 1hall comfdar all 
written raque■ta of lndlviduall ud 
organiutlom to part(cfpallll ail 
conaultlna partlaa sad, in consultation 
with tile SHPO/l'HPO and any Indian 
tribe upon whoaa tribal lands an 
undertaking occuni or a((ecr. historic 
propertial, determine which should be 
consulting partl1111. 

[8.1 Exp&dilin, con,ulttJtlon. A . 
comultatlon by the asancy offlclal with 
th.a SHPOITHPO ud other comultina 
part1111 may addNIII multiple stepa In §§ 

. 800.J through 800.8 whani the agency 
official and the SH.PO(IHPO agree it ia 
appropriate u 10111 u tha conaulllng 
partl111 and the public have an adequate 
opportunity to 8Xpf8tjl their villWI u 
provided In S 800.2(d). 

• 800.4 ldmtlflcadoa of!dsmrta 
~ 

(a) Datennlna scape of ldentlflcatlon 
eflott& In conaullAllon with the 
SHPO,ITHPO, the llpii.lJY offlwl! ehalh 

(1) Detannina ud ~ the 
area of poteallal affocta, u defined in S 
eoo.16{d); 

(2) Review wdatloa Information on 
historic propertlai within the am of 
potential eft'ficts, including any du 
~II po11ible hfjtorlc propertlu 
not yet identified; 

(3) Baek Information, u appropriate, 
from comullfng partlea, ud other 
lndivlduala ud orpm:wlom likely to 
hava knowledge of, or COD.Cllfflll witlr, 
hlatorlc propertl81 In Iba am, and 
ldentl.fy luu11 relatlns to the 
undertaldng'1 potential effectll on 
hiltorlc propertlal; and 

(4) Gelhar lnlormadoa &om any 
lndlm tribe or Native Hawailm 
orgmlzatlon Identified punuaat to S 
800,3(f) to u■iat lo. lclenll!ylna 
propertlal, fncludtq thoH located off 
tribal landl. which may ha of rellg(OUB 
and cultural 1iplftcm to them and 
may ha eligible for tha National Rasf,ter, 
~ that u Indian trlha or 
Native Hawaiian orpn(zatfon may be 
raluclllDt to dJvulp specific Information 
reprdfna Iha location, natuN, and 
actlvitlaa IIIOClalad with auch sit-. 
The agency official should ad.dral8 
concern, rauad about confidand■llty 
putlUanl lo § 800.1 l(c). 

(b) Identify h161Dda propertls& Baaed 
au the lnl'onnlllliu.u sa,thecud under 
parapph (a) of thll section, ~ 1n 
conaultatlon with Iha SHPOITHPO and 

. any Indian triba or Native Hawaiian 
organization 1hat might attach rellgloua 
and cultural 1ipificaace to properties 
within the area of potential affecta, the 
agency oftlcia1 shall talca the 1tepa 
neceaary lo Identify historic Pl"IJll8TUII 
within the aru or potaDtial effecta. 

(1) uwel of effort. Th• apncy 
official shall make a reuoaable and 
good faith effort to carry out appropriate 
identification affortt. which may · 
include background research. · 
consultation. oral history lntervillWI, 
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sampla field lnveatlgatlon, and fiald 
survey. The asancy official shall tab 
into account past plannina, l'888IIICh 
and studJ111, the magnitude and nature 
of the u.ndertaklns and th• degree of 
Federal Involvement. the nah11'8 and 
extent of potentlal effecta OD historic 
propertlee, and the likely nahlnt ud 
location of hietoric propertill within the 
area of potential eCCact,. Thi Secrewy1 
Standarda and Culdellnaa for 
[dentlftcadon provide sutdaJIQI on thfll 
aubjad. The agency offlclal should allo 
couldAlr oth8r applicable profnalonal. 
State, lrihal ud local lawa, standards 
and guidellnN. Tb.a opcy o£ftdal 
shall tab into account any 
confidenllality conC8fflll rallad bJ 
Indian tribee or Native Haw■llan 
o~ durin11 tha ldlllillftcatlcm 
procell, 

(ZJ Pluued identiftcatlon and 
evaluation. WhlNI alternativaa under 
consideration comfit of cordd.OOII or 
large land anu, or whani accen to 
propm!N Ill lNllltrlctad. Iha apncy 
official may UN a phaaad proc-■ to 
conduct Identification ud evaluation 
ell'orta. The agency official may allo 
dafer final ldeDtJftcation ud evaluation 
of hietorlc propertlaa If It la 1peciflcally 
provided for In II mamorudum of 
apemant eMCUtod punuant to I 800,0, 
a pzogrammada ll!lf9IIIID8Dt executed · 
pursuant to S 800.14 (bJ. or the 
documaDtl mad by an apncy official to 
comply with Iha National . 
Environmental Polley Act pumiant to § 
800.&.· Tb.a pnx:na should Ntablilh the 
Ubly piwenca of hietorlc propartiae 
within the 111'1111 of potantlal affec:ts for 
aach altematlve or hwx:el1lble 111811 
througb bacqround ~ 
consultation ud an appropriate level of 
field !nVllltiptJon, takJna Into account 
the number of iltamatfv11 under 
conslderado.u, the mqnituda of the 
undertaJdna ud ita lilcaly affec:ta, and 
the vlllWI of the SHPQl'nlPO and any 
olhw coaaulUns purtltta. Aa •puulfiu 
aspecta or locations of an alternative are 
refined or IICCNI II galnad. tha agency 
official lh■ll proceed with the 
idantiftcadon and avaluadoa of hl■toria 
propertias I.A acconlance with 
paragrapll■ (h)(1) end (c) of this 1ectfon. 

(c) Evaluata hi61Ddc slgniflcanca, 
(1) Apply National Regimti' critNla. 

In consultation with the SHPO/lrlPO 
ud any Indian triba or Nallve Hawallan 
organization that attachu rellgloua and 
culturahlplflcanca to Identified 
propertiall and guided by the Secretary'• 
Standard, and Guldall111111 for 
Evaluation. tha agency official sball 



apply the National Register criteria (38 
CFR part 83) to propertlea Identified 
within the ll'8ll of potential effects that 
have not been prevloualy evaluated for 
N'alioaal Regilter ellgibillty. The 
p8l8llp of time, cbangln11 pen:aptio!UI of 
slpdflcu.ce, or l110Jmpleta prior 
avaluatlom may require the aaancy 
official to rNvaluata propertiu 
pnvloualy datmnfnad e!qible or 
Ineligible. Tha agncy official shall 
acknowledp that Indian lrll>N and 
Natlv1 Hawailm organlzat!oaa possea 
special axpartt,e In IWHling the 
&ltgibility of historic proparliu that may 
poeaOH roUgloua and wlturol 
sisniflcance to them. 

(2) D611mnlne wh&tluu a proptllty I§ 

&Jl,U,.. If the agency offlcia.l 
d11tannlnu any of th, Jllatfonal Reaislllf' 
crlleria 11111 n1lt and tha SHPOll'Hl'O 
ap111, the property shall he conafdm 
eligible for the Natloml Raglater for 
sadlOll 108 purposes. ff the apDcy 
official. dat.ermlnet tha criteria llftl not 
met and Iha SHPOfl'Hl'O agrea, the 
property sMll be coaaidamd not 
ellgibla. If tha apDCJ olflcfal 1111d th.a 
SHPO(I'HPO do DOC B&fflll, or It Iha 
Council or the SecretarJ ao roquaat, the 
&8111DCJ' official shall obtain a 
datermlnatfon o/ ell&ibillty from the 
Socrotcy puJalllllli to :SO CFR part 03, If 
an huilm t.rlba a,: Native Hawallan 
orpnlzalion that attac:has reUglnus and 
cultural alpiffc:ance to a property off 
tribal lands d- IIGt aar-, lt may uk 
the Council to roq11111t the apncy 
orftclal to obtain a determination of 
eligibility, 

Id) &llult, uf td11111iflcatJan and 
evaluation. 

(1) No hisllJrfo pro(lffliu a/f«:l«l, fl 
tha asency official finda that aither thare 
are no historic propertf1111 preAnt or 
there are lllatorlc propstl• preaant but 
tha undartald.ng will have no affect 
upon !ham u defined. In 5 800,18(1), tha 
agency omc:lal •hall pnwida 
doc:Wll11nlaliun al Ilda lladlus, 1111 Ht 

forth In S 800. tl(d), Co Iha StlPQTHPO. 
Th.a agency official •hall notify all 
coaaulUq partllla, Including Indian 
tribae and Native Hawaiian 
organlzatiom, and mab the 
documancatfoa available for public 
inspection prior to approvlns Iha 
nndartaldna. 

{I) If the SHPO/THPO, or tha 
Council ff It bu antllrlld the HdloD 108 
procaat, doe• not object within 30 day1 
of nicolpt ot on adaqualoly doc:umantsd 
findl111, the agency official'• 
rnsponalbllltlea under sactfon 108 are 
fulfilled. 

(ii) If tha SHPO(I'HPO obfecta 
within 30 day, of receipt of 1111 
adequately documentad findln11, the 
apncy offlcfal 11iall either colllUlt with 
the objecting party to reaolve the 
dflasreamant, or forward the finding 
and supporting documentation to the 
Council 1111d roquaat that the Council 
ravi- Iha findfq punullllt to 
paragraph, (d)(t)(lv)(A) throush 
(d)(t)(lv)(CJ of tbil 1acdon. When an 
asency offlclal lorwanla 111Wh mqueaui 
for raviaw to !ha Council. the IIJGllCY 
offlclal mall concummtly notify all 
colllUltlng panl111 that auch a reqttaat 
bu hem made and mab tha NqUNt 
doc:wnantatiml available to Iha public. 

(iii) Durhtg the SH.PQl'nfPO 30 day 
rmaw period, tha Council may obfect to 
the ftnd.1111 1111d provide it.a opinion 
regarding the ftndfns to the 881DCY 
offlclal and, If Iha CouJWil ~ 
tha laaue wemmta it, the head nf the 
agency. A Council dacislon to provide 
It.a opinlon to the had of an qau.ey 
shell ba sulded by the crltarf& In 
appendix A to this part. Tba agency 
shall then proceed according to • 
paragraph& (d)(l)(IV)(BJ and (dl(l)(lv)(Q 
of Ihle 81Ctio11. 

(lv)(A) Upon l'IICllpt nf Iha requeat 
undar parasraph (d)(l)(ill of thla 
aoctlo11, the Couacil will have 30 daJ'II In 
which to ravlaw Iha ffndJns and pmvlde 
tha apncy offldal and, If Iha Coullcll 
datarmfnal the iuua Wlfflllla It. the 
head ol the apacy wit.II the Couac:11'• 
oplnloa regarding tha flndlnt- A 
Council decision to provide Ill oplnJoa 
1o th• head of 1111 asancy aball he guided 
by Iha criteria In appaadl,c A to Ihle 
part. ff the Council doe, ncn reapond 
wlchJn 30 daya of recaipt of tha reque1t. 
tha agency offlclal'• reapouibllitfN 
under uc:tfoa 1Q8 ara ful6lled. 

(BJ 'fha pmon to whom the O>uncll 
addrellN it.a opinion (tha agency official 
or tho baacl of Iha ilflDDCJJ shall tab llllo 
aCCOWll tha Council'• opJnlon before the 
agom:y i0111:hea a Onal docfsion on the 
flndlna, 

(C) Tba person to whom the Council 
addrau• Ila opinion (tha agency orftclal 
or tho hAd of the IIS"DCY) 1hail then 
prepare• summary of Iha dacillon that 
contain.I Iha rationale for Iha dacWon 
and evidence of co!Ulldaradon of tha 
Council'• opinion. and provide it to the 
COllncil, the SHPO/l'HPO, and tha 
comulUns partlea. Tbe head of the 
agency may delegate his or her dutlea 
under 1h11 paragraph to !ha agency's 
genior policy official. If Iha agency 
offlcial'• initial finding will be nwlaed, 
the asancy official shall proceed in 
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accordance with the revised Rndins,. If 
tha final dacl1ion of the aaancy ia to 
affirm !ha lnitlaJ aR1DCY fl.udinA of DO 
hlatorlc propant1111 affected. once the 
swnmary of tha dec:Won bu been aant 
to Iha O>uncil, the SHPOITHPO, and 
Iha coaau!tin1 partfea, the 881DCJ 
offlclll'• reaponslbllltle1 under 1ectlon 
108 are ful.fll!lld. 

(DJ The Councfl •hall retain a record 
nf agency respomea lo Council opinions 
011 their Owllnp ul nu llliltudu 
propartfaa affected. Tba Council ahall 
mm tllla lafonnation available to !ha 
public. 

(2) Hltdarla proplll't/H ajfet:t,,,,14 If the 
asancy official flnda that there are 
biltorlc propeit.111 wh!ch may be 
aft'IICtl!ld by the un.dettuins, the qency 
offlalal ehall notify all conaulttns 
partlea. lncludfna bullm trtbu or 
N'adva Hawaiian organfzatio111, Invite 
tbelr vllWII OD the alrecu and.,_ 
ad- aff'acta; If any, !n accoxduca 
with § 800.5. 

§ &GO.I A.r , _, o/ actv- demi. 
(a)Applycrlli!rla ofadvenujfect. In 

conaultaUon with the SHPO/I'HPO and 
any Ind.Ian tribe or Native HawaUan 
orpnlzltlon chat attach• ntllglou.t and 
cultural aisnfllcance to ld111.tJftad 
hiatonc propeltfoe, th■ •geac:y offtclel 
■hall apply th• criteria ol advana effect 
to hfltorlc propartfat within the 8l'N o/ 
potentlal eifactl.. Tbe aaancy offlclal 
•hall coaalder any vi- cancemlns 
■11ch effecla which have bean provided 
by couultln1 pardaa and tha public. 

(1) Crlt.lda of odnru effect. An 
adveru effect !JI round when an 
Wldartaldns may altar, dhectly or 
Indirectly, any of tha clwacterutk:1 of a 
hiatorlc property that qualify tha 
property for inclusion ID the National 
Kap• In a DW111er that wauld 
dbnJnllh the Integrity of tha propalty'• 
location, dealp, setting. matariala. 
worbnamhfp, feellns, or auoc:lation. 
Comlderatfon shall be given to all 
qualifying cbaractarl1tie1 of a hl1torlc 
property, lncludln1 tho,a that may have 
been ldltlllified eubaaquent to !ha 
original 11V.iuat1a11 of the property'• 
allgibiUty fCC" the National Register. 
AdvlrM offac:tl may Include rauonably 
foresaNble affect, caused by tha 
undmaldna that may occur later In 
tune. ba farther removed in dl•lllllca or 
ba i:wnuladve. 

{2) ExDmpl• o/advers. &/fem. 
Adverse offacta on hlltoric propartlaa 
include, but are not liJn.itod. to: 

(1) Physical durruction of or damage 
to all or part nf Iha property; 



(Ii) Alteration of II property, 
includl111 rntoraUon, rehabllltllion. 
repair, maintenance, atabWzatlon. 
hazardoua mattrlal rell18dlatlon and 
Standard, for the Treatmanl of Hlatorio 
Propertlae (38 CFR part 68) and 
applicable guldellae■; 

(1111 Removal of the property from lie 
historic location; 

(Iv)~ of the chllnlcter of the 
property'• UA or of physical Ceat\lNJ8 
within the property's settl111 that 
contribute to ill blstoric sigmficance: 

(vJ lntrodw:Uo11 of viaua1, · 
atmoapherta or audible elementa that 
dlmlnlah the Integrity of the property's 
slplflcant bJstorlc futurea: 

(vi) N1111l111:t nl a pmpwty whlc:h 
cal1l8I It& detadorlliou, except where 
such neglect end dettrloratton .ma 
recognf:ald qualltlia of a property of 
religious 1111d cultural llipiftcaw:e to m 
Indian tribe or Native Hawlilm 
organization: and 

(viii Transfer, leue. or sale of 
propartf out or Fad-1 OWDllll'llhip Ill' 
control without adequate and laplly 
enfon:eabla mtrlctfona or con.dltlon11 ta 
ewure loDl'tenn ~ of tho 
property's historic 1l(&l1lflcam:e. 

(3) Phaaed applli:allon of t:cltada. 
Where altematlvea undarcomldaraUon 
conalat of i:orridor1 or laql lud areu, 
ur where acceaa to pn,partiN la 
reltrfctad, the IIIJlllCY official may UH a 
pha4ed procNI In applying the crltarla 
of advene effect conalatu.& with phased 
ident11lcatlon and evaluation effolta 
conducted pursuant lO ~ 800.4(bl(Z). 

( b) Rndln1 of no adwra affect. "nle 
apsu:y official. In conaultation with the 
SHPOtl'HPO, may propo111 a flndfna of 
no adverse effect whn tlw 
undercaldng'a effacta do not meet th• 
criteria of paragraph (a)(tl of 1h11 
section or the undertakfna II modified 
or condltlom ani lmpc)llld, such u the 
subnqUBnl 1'11VIIIW of fllllJUI tor 
rehabilltlllon by th■ SHPCYlllPO lo 
alll\UII conal1t11ncy wlth the Sec:r■tary'a 
Standudl for the Treatment of Historic 
Propm.lN (38 CFR part 88) 811d 
applicable guidelinea, to avoid advetH 
effectl. 

(c) Consuit1111 party mmw,. If Iha 
BRlllCY official propo- a findlna ol no 
advene effect, the apacy offfcial sbail 
notify all consulting partiH of the 
flnding and provide them wlth the 
documentation specified In§ 800.U(e). 
The SHPO(l'HPO shall have 30 day• 
from receipt to review the finding. 

( 1) ,\(p'eamant with, or no obJacJion 
to, jlndlnf. Unlau the Council Is 
reYlawlna tho fln.dln1 pumwn to 
oaranuh CclC3l of thla JIICtloat the 
SHPOITHPO hu agreed with tne 
findln& or bu not provided a te11pons■, 
and DD conaultina party hu objected. 
Th• agency offlclal •bail than carry out 
th■ undertakln9 In accordance with 
parappb (di( l) of thJ.s aecUon. 

(Z) Dim~ wlllajlndlnf, 
(I) If within the 30 day review period 

the SHPOJTHPO or any conauJdns party 
notiftae tho opcy afttciel bi writina 
that It dlaagme with th■ finding and 
apedflea the fflUOIIII far tho 
dlssgreemelll In the natlficltlon, tho 
agency official 11hall eithll'I' consult with 
tlw party to tellOlVIII the dlaapNment. or 
requeat the Council to review the 
flnd!ns pw'8Uant to parasraphll (c)(3)(1) 
and (cl(3)(1i} of tb1s sacdon. The apncy 
official ilhall lndude with such request 
the doaum.entat.lon apacffled In § . 
800. t 1(11). The asency offlclal sbail alao 
concummtly nat1fy all conaultlq 
putlea Ibid IUCb a aubllliaatDD has heen 
made and 1111.M the IUhmlallion 
documentatlon available lO tlw publlo. 

(ii} If within the 30 day review 
poriocl the Couw:il provldN the apacy 
official and. If the Council datanalnea 
the laaue wamnta It. tho head of the 
apncy, with a written opinion objec:ling 
tci tha fltldlna, the apncy ■ball tbea 
pl'IJCNd acmrdln9 to parasraph (cl(3)(11} 
of this MCtloa. A Council decision to 
provide ita opinion lO the head of an 
agency •hall be guided by the critada In 
appendix A to thla part. 

(iii) The apncy official •hould aeek 
the concurrenc■ of any Indian tribe or 
Native Hawaiian orpnizalioo that hu 
mad• known to the apnc:y official that 
It attachel ntlf81oua and cultural 
sl8Jllflcanca to e historic property 
subj~ to Iha Bndl~ If au.ch Indian 
trlbtt or N11&1v• H11wllllau urgaaulwlun 
di,asr- with the findlnl, it lllllY within 
the 30 day iavliw period spicl(y the 
rouona for d!salfNUII with the finding 
and raqUMt the Caunall to rev!- and 
object to the Rridl111 pursuant lO 
paragrapb (cl(2J(li} ofthll ~ 

(3) CouncU ,vwlew of flndln,,. 
(ii When a findlna la 111bmltted to 

lhe Council pursuant to paragraph 
(c)(Z)(i} of this section. the Council shall 
reviow the flndfn, end provide the 
ngency official and, If the Council 
tlatermlna• the illue wlllTlllla it, the 
head of the agency wltb ill opinion as to 
whether the adverse effect criteria have 
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been com,ctly applied. A Council 
decision to provide ill opinion lO the 
held of an BR111CJ ,hall be RUided by the 
criteria In appendix A to tb1s ~ Th■ 
flndlnl from the agency offlcfaL The 
Council at It& discretion may extend that 
time perlcd for 15 days, In which cue it 
shall notlCy- the apncy of such 
extenalon prior to the end of the Initial 
IS day period. II thll Council dC!f!I nut 
l'Blpond within tho applfcabla time 
period. the agency official'• 
l'Blpomlbllltfeo wider aectlon 106 are 
l\illUW-

(ll)(AJ The panon to whom the 
Council addrutee its opln!on (th• 
agency official or th• heed of the 
qacy) shall tab Into accaunt the 
Council'• opl!11on in rNCbing a flnll! 
decision on the llDdlnl, 

(BJ Tb.a penon lO whom the COUncll 
addntucd Its opinion (the ageu.ey offlcial 
or the 1181d of the agency) aball prupsra 
a SUIW!W7 of the decision that contelns 
tha ratfanal111 for the daclllon and 
evidmce of conalderatl.on ol the 
Couacll'a opfn.lon. and provide it to Iha 
Council, the SHPOll'HPO, and the 
conaullfnl pai11& The bald of the 
asency may dalepte h1a or her dutlali 
undltl' tbf.1 paraarapb to the...-,'• 
senior policy offtalaL If the apncy 
o£ftclal'• Initial flndlna wlll be revised, 
the apncy official shall procNd In 
acconluica with the NIVlaad. flJldlna. If 
tba llnal dacllion of the aaimc, 11 to 
afflim the Initial flndfn, of no adval'III 
effect, once the IUDUDlllY ol the dac:lslon 
hu bad aent to the CouncU. the 
SHPO/THPO, a.ad the conaultfn, partlea. 
the ap:icy offlclal'a retpomlbilltlet 
under section 108 ue fulBllecl. 

cci The Council shall nitain a record 
of agency n111ponsea to Council opinions 
on their flDdfnp of DD advena effeota. 
Th• Council •bail mab thla Information 
available to the public. 

(d) &!sol,. ufa-t. 
(1} No advetN affect. The agency 

official shall maintain a record of the 
Rudin, and provide lnformatfon on tha 
nndln& to th• publla on requ•t, 
comlatant with the confidentiality 
provl•lons of S 800.1 l(c). 
lmpl11J1111ntation of the undertak!111 in 
accordance with the findfn1 u 
documented fulfllla the agency official's 
reapomibiliUea undar MCtlon 106 and 
tlwl part. If tha agency official will nat 
conduct the undertakins u proposed in 
t be findlns, the agea,cy official sbail 
reopen co11.1ultallon under paragraph (a) 
of tbil section. 



(2) Advemt ef/tct. I( aa adverse 
affect is found, the agency official shall 
consult rwthar to resolve Iha adverse 
effact purs1111nt to S 800.8. 

§ 800.8 Rlealadaa of adftl'N efl'ldlr. 
(a) Continue canaullatlon. The 

agtDC)' official shall COIUlult with Iha 
SHPO/l'HPO and other CODlultlng 
partfal. lnclud!na Indian triba and 
Native Hawal(an orpnlzatlona, to 
develop a.ad avalllale altematJve.s or 
modiftcatlou to the undertakfns that 
could avoid. mlnJmlz.e or mitigate 
advane effac:ta on historic propaltfe&. 

( t) Notify th• Coumll and datomtlna 
Council partlclpaUon. The agency· 
offlc:fal •hall notify the Council of the 
advane effect flDdln1 by provf dfns tha 
lloo11m11ntAtlnn spl!Cif!ed In § RM.11 (11). 

(l) The notJce ahall lo.vile the 
Council to pltlfclpata In the 
conaultatJoa when: 

(A) The apnq official wmnta the 
Council to participate:. 

(B) The undllltakins lJ.111 an advllffll 
effect upon a Natfonal Historic 
Landmark; or 

(CJ A programmatic lllfHJJlllDI 
under S 800.H(b) will ha prapared; 

(Ill The SHPO/THPO, an Indflll tribe 
or Native. Hawailaa orpalzatloa, or uy 
other oouaultlq party may at any time 
independently requ&1t Iha Council to 
participate In the comullation. 

(Ill) The Counoll aball advise the 
118ancy official and all comulliD9 partlea 
whether It will participate within 15 
deya ol receipt of DOCici or other 
reqlUllt. Prior to enter1n1 Iha pmcea, 
the Council 1h.U provide written notJca 
to the 1sency official and the consultin1 
partin that Ill decllloa to participate. 
meeta th• criteria Ht forth 1n appeadbc 
A to thll put. The CoUDCil shall a.l,o 
advise the head of the agency of lt1 
decilion to enter the p1'0Clfll. 
Consultation with Council participation 
ia conducted la 1CCOrdllM:8 with 
p11n1gmpb (b)(:1.) ut thJa 11t11:tJu11. 

(iv) If the Council doel not joia Iha 
comultatioa, the apacy offlclaJ shall 
procoed with conaultatlon in 
acoordllllOe with perapaph (b)(l) of thfa 
section. 

(2) ln110lve conaulttns partlu. l11 
addit1011 to the comultJa1 partia. 
Identified under § 800,3(1), the apncy 
offlclal, the SHPO(lrll'O and the 
Council, ii participetln11, may agn,a to 
Invite other iildivlduall or oQ!lll1izations 
to bacoma conaultlna partla.. The 
agency official shall invite any 
Individual or organlzatlon that will 
as1wn1 a specific role er respooaibillty 

In a memonmdum or agreement to 
participate u a cOD1ultJns party. 

(31 Pmvidsdocwnenlatlon. The 
agency offlclll shall provfd1 to all 
COJ11ult1ns partiN the dOCUDISllt4tloa 
specfflad iJl S aoo, U(e), subject to the 
coaftdentJallty provision, of S 800, U(c), 
and auch other dooumentalloa u may 
be developed during the consultation to 
resolve advena effect.I. 

(4) /nWJlve tha public. Theqency 
official lball malc.e laformatloa available 
to tha public, Including tha 
documentation spac!fted ID§ 800.t t(e), 
subject to Iha confldeDtiallt:, prowlons 
of S 000.U(c). The qonay offlotal elwl 
provide an opportunity for memben ol 
the public to expreea thalr vlewl oa 
l'IISOlviag adVGffll effecti of the 
undllltaking. The aaaac, offlcW should 
use appropriate mech11J1la1111, I~ Into 
accouat the map.1.tuda ol Iha 
undertakfns and the Dlhml of ft• effem 
upoa hlltoric properti111, tha likely 
effect, oa hlltorlc properti81, aad tha 
relationahip ol the PederaJ lavolvameat 
to the und4lffllld.n1 to euiu-. that the 
puhlk:'1 vf■w1 are coDlfdmd lo. tha 
conaultatJon. The qeacy olllclal 
should allo c:onalder Iha extent ol DOtlce 
aad information conc■ralq hlltoric 
pns■rntloa imJel afforded the public 
at earlier •t•~ la I.he aec:tion 10G 
proce11 to determine the appropriate 
level of publlc Involvement when 
re,olviq advena effectl ao Uuit Iha 
utuularda off &00.2(d) an mat. 

(5) Reatrlt:tlaN on dlac/OMJZe of 
Jnfc,rmatJon. Section 304 of the act and 
other authoritial may limit the 
dilcbure of iol'omwioa under 
pansraphl (a)(3) and (a)(4) ofthil 
section. If Ill Indian tribe or Native 
Hawaiian orpmzatioD obfec:tl to the 
dllclOlute of lnformatloa or if thAI 
agency offlclal bellavN that tilent ua 
other l'NIOJll lo withhold IDf'ormatfon. 
the apncy official shall comply with § 
800. ll(c) regudlq the dlsclOlure of 
.-,ch IDfOt"matlw; 

(b) &solve t1cmnt1 af/ecta. 
( 1) Raaolutlon without Iha Council. 
(ii The agency ofllclal shall co1W1lt 

with tbAI SHPOITHPO and othff 
comulllq partl91 lo '88k ways to avoid, 
minimize or mitlpte the advene effactl. 

(ii) The apacy officW may UH 

standard treatmentl eatablllhed by the 
Council under S 800.H(d) u a buil for 
a memonndWD of asraement. 

(iii) Ir the Council decldu to join the 
r.onsultatloa, Iha agency official shail 
follow panisraph (b)(Z) of thil sactloIL 

(Iv) If the agency official and the 
SHPOfl'HPO agree on how the adverse 
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uffectt will be resolved, they shall 
execute a memorandum of agreement. 
The IIAGDCY uflicial muit aubmit a copy 
of the executed memorandum of 
agreement. aloq with the 
docum1111tation 1pecifted In§ 800, 1 l(f), 
lo Iha Council prior to approving the 
undertakins In order to maet tha 
requJmnenta of section Ulll and thll 
subpart. · 

(v) If the agency official. and the 
SHPO/l'Hl'O Call IO IIKfllll llD the lllrnUI 
of a 1111morandum of agreement, the 
agency orftclal. shall n,quut the Council 
to Join Iha c:onault4tfoa.ead provide the 
Cowwil wfth tu documantatloft Hi 
fotth ID S SOO.ll{gJ. If Iha Council 
decldN to Join Iha CODIUltatioo. the 
agency official shall proceed In 
accordance with parqraph {b)(2) of thi& 
sactJan. If the CouDcll decides u.ot to 
join Iha conauJtatloa, the Couacil will 
notify the apncy and proceed to · 
COIIUD8Dt lo. acc:ordance with 5 aoo. 7( c). 

(2) &solution with Coundl 
pasdcfpatlon. lf the Couacll decldN to 
participate la the COIIIUltatloa, the 
apncy official shall coDIUlt with the 
SHPOl1l[PO, the Councll, and other 
coDIUlt!q partlu, IDcludJn& ln.dfan 
tribal and Natlva Hawaiian 
orpalzatlons under S 800.2(c)(3), to 
saek waye lo avoid. mu:almb• or 
mit!pte the advme effictl. If the 
apncy offlclaJ, the SHPOITHPO, and 
the Council 1181N oa how the ld.vene 
effect. will ha resolvad, th!iy ■hall 
execute a mamorandum of asreeme~t. 

(c) M11morandum of agree11UU1t. A 
mamorandum of agreement MIICUted. 
and Implemented punuant 10 thll 
soctloa evidenc111 the apacy offtcfal'1 
complllUll:a with uct.lon 108 1ad thl1 
part aad shall aovera tha und1rtakins 
and all of Ila pull. The agaacy offlcW 
shall eDIUJ'II that tha undertakiDg ii 
camed out ID accordance with th• 
memorandum of agreement. 

(1) Sl1,11atodea. The 1lgaatori&1 have 
~oltt authority to eXttCUte. amend or 
tenniaate Iha egreemaat ia accardaru:a 
with this 1ubpart. 

(ii Tha agtacy oft1clal and the 
SHPOITHPO ant the 1lgnatort..1 lo e 
memorandum of illl'8lment exacutad 
purs118Dt to paragraph (bJ(l) of this 
section. 

(ii) Tha agency offlc:111. the 
SHPO/THPO, and the Council are the 
signatoriN to a memorandum of 
agreement executed pursuant to 
paragraph (b)(ZI of thia section. 

(iii) The agency official and the 
CouDCll are 1lgnatori111 to a 



memorandum of agreement executed 
pu~ to§ 800,7fa](2), 
&auuJG.t,Au •p.tu6a \U"Ulf :n5U•1.Ul'1tlll 1.U a 

memorandum of agreement. Any such 
party that 1lgo.o the memorandum of 
agreement shall have Iha 1ama rights 
with resard lo -kln11 amendment or 
. tarmJnatlon of the Dtllmonndum of 
agreement as otbllr slgnatorias. 

(ll) The agency official may Invite an 
rndfm tribe or Native HawalJan 
organization that attac:hea rellgfoua and 
cultural alpiftaance to hlatorkl 
proportlu loe.a.tod off tribal lands to be 11 

signatory to a mamOHJ1dum ol 
agreemmt concemlq such pml)lftltill. 

(Iii) The apney official should 
·Invite any party that 1111111'11811 a 
r1111ponalbWty undlf a memotmdum of 
. agree~ to ba a afgo.otory. 

(Iv) The retuaaJ of any party Invited 
to become a signatory to a mamorandum 
of agreement punuan& ta par118111ph 
(c)(2) of tb!e' aection does not Invalidate 
the Dt111110randum or qreemant. 

(3) Com:ummc:e byatlum. The 
agency otftctal may Invite ail co1U1ul1Jng 
putles to CODCUI' In tha·~UID of 
egraamem. Tha alg,natorlaa may agree to 
invite othen to concur. The refusal of 
any put:)' ID.vltod to caacwr la the 
m111110randum of agreement d08ll not 
Invalidate the memorandum of 
agreement. 

(4) Rllpam on JmpJ.mntlaUOII, 
Where tba 1lpatorlN agree It l1 
appropriate; ll mamonndum of 
alJl'Hl,Ullt ■hail include • provision (or 
monltorln11 and reportln11 on Ill 
Implementation. 

(5) Dwation. A marnorandum of 
agraamant ahail Include pnmalona Car 
termlnatfon and r« nic:onaldaraUon of 
terms If the undartaldll11 bu not been 
lmple111811ted within a 1peciftad dme, 

{6) lJlscowll1e,, Where the 
slgnatod81 agree It fl appropriate; a 
11ui1ounwdwu of agrven1,ent •hall 
Include provl1lona to deal with the 
subsequent dl1covesy or Identification 
of additional hlatoric propertlet affected 
by th• undntaldns, 

(71 Am11ndmen,.. Th• siptariN to 
a memorandum of agreement may 
amend it. If the Council wu not a 
11ignatory to th• original aa:reement and 
the 1iptori111 execute an amended 
agreement, the agency official shill file 
it with the Council. 

(Ill Termination, If any signatory 
detanulna that the lllfflll of a 
momorandwn of agreement cannot be « 
are not being carried out, the siptorie■ 

shill con■utt to seek amandmant of the 
agream.ent. If the aszeement ii not 
""~'""' l m111mJnlllUWll Ul Blf1111"lm1Dl 
with slpatorlas under paragraph (c)(1J 
of thla aactloli or raqulllt th• commellll 
of the Council wuler 5 600.7(a), 

(91 Cop/& 'l'ha apa,cy official •hall 
provide each conaultlns party with a 
copy ot any me1110raodum of agreement 
e:ucuted pwwant to lhfa ■ubput. 

I 808.7 Fa!buw to naolve adY ..... 
ail'lllc:fa. 

(a) 'lbrmlnatlon of conm,ltatiOII, 
Mer conauJ.Uns to reeolva advem1 
effect8 pl1ffltmt to 5 600,B(bl(Z), the 
agency offlclal, the SHP0/11iPO, or the 
Council may det~ that turlhar 
conaultatlon will Dill be productive and 
tmnlnallll coneu1tatlo" Any party Iba; 
terminatea conaultatlon shall notify the 
otbllr conaultfng panf8G and provide 
them the reaaom for tllflllinatlng In 
wrltlq.· 

· (1) If the agency offldal tennfnat1111 
conaultatlon. the head of the apney or 
an Aaaiitant Sacreta!J or olhar offlc6r 
with maJor da~nt-wfda or upncy­
wide reaponaibllltlas ah■ll raquaet that 
the Council comment punuant ta 
paragrapb (a) of tbi. aaatlon and ahail 
notify all consulting piutiel of the· 
requllt. 

(2) rf Iha SHPO tannlDltee 
conauJtatlon. the aaan,:y official and the 
Council may execute a memotalldum of 
11greament without the SHP0'1 
1Avolva1111111t. 

(3) Ih mPO tenninataa 
comultatlon rogardlng an undenakJns 
occwrin11 on or affecttn■ hbtorlc 
properti111 OD ii. tribal landa, the 
Council •hall coQJIIJ■lll punuant to 
paragraph (c) of tbil aec:tion. 

( t) If the Council tcmiaatel 
conaultatlon. the Council 1hall notify 
the a11111G)' official, the lflDCY'• Federal 
proservillion officer uul all conauldoa 
part(• of the termination and comment 
under paragraph (c) of Ulla section. The 
Council may co111ult with the apncy'a 
Fad■ral pruarvalion offtoar prlM to 
tennfnating colllUltation to aeek to 
resolw ls■u11 concemin■ the 
undertaldna and ita effecta on historic 
propertlee. 

(b) Comments without tsnnlnation. 
The Council may datermina that it ii 
appropriate to provide additional 
ndvlscny commenta upoa an 
undlll'llking for which ■ memorandum 
of apiement will ba exacuted. Th• 
Council shall provide them to the 
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apm:y official when It execute■ tba 
mllftMlrandum of agreamallL 
pl'0111.wnD opportnwLy 1ar m• 1qp111.cy 
offlclaJ, all conauJUng part.111, and the 
public to provide their vlawa within the 
time liama for developfq ill commanta. 
Upon requeet of the Caunc1L the apney 
offldaJ shall provide additloual exlating 
informalton c:oncamfq Iha undartaklng 
11nd 1111111111. 1111& CuwM:il Ju ll1Tllll8'.IJl 1111 
O!Ullla ~n ud an opportunity for 
public pmtldpatton. 

. (21 71minl, Tha c.ouncil •ball 
lran,mit 118 COJWDllntll within 46 daye of 
receipt of a requ11t wuler paragftlph 
(al(i) or (al(3J of this aectl.on or I 
800.8(c)(3). or tenninatlon by the 
Council under S 800,ll(bJ(llM or 
parlll'llph (a)(4J of this HCtion, unleu 
othlrwise asr-1 to by the llg8l1Cf 
offfclaL 

(3} »wwn!ttal. The c.ouncil shall 
provide lta COIDIDftta to the hlllld of the 
agsacy requ111tlng colDIDCDt with coplaa 
to Iha agency official. the apl?,cy'1 
Fadaral preaarvatfon of'ftclt, all 
conauldng pardlll, and othffl Ill 
appropriate. 

(4) lmpolUl8 ta Councll CO!l'IDllffft. 
The head of th• apw:y •hill taklt Into 
account th• Cowloll'• c:omm■ala In 
reachiDaa final daciaion ontha 
undmakinl, Section 110(11 of Iha act 
dJracll that the hNd of the agncy shill 

. documant this dem1lnn and IMY nnt 
delepte hi.a or hlf l"llllponalbfiltlal 
pumwit to IIIClfon 108. Documenting 
the apncy head's decW.on ■hall 
Include: 

(ll Preparing a aummary of the 
dlllli■lon that contalna the rationale for 
the decJaioa. and evidence of 
coD1idllradan of tha Council'• comments 
and provldlng it to lb.I Council prior to 
approval of Iha wulertuina: 

(II) Providing a copy of the summary 
to all C0111ultiq part1811 and 

(Ill) Nottfyln1 th• publlc imd mu!ns 
the tllCOl'd avallabi. for public 
inapectlcm. 

I aoo.a c:-dlaatfoa Wida tu 
Naliaaa.l Eavfrollm■11W Pvl1C)' Act. 

(a) Gtneml pdnclp}ff. 
( 1) Early coonlinatlon. Federal 

aaencl1111 are encoura&ed to coordinate 
complwu:e with aectlon. 108 and the 
proceduree In thla part with aay 1tep1 
taken to nwet Iha requiremllllll of Iha 
National Environmental Policy Act 
(NEPA}. Apnclaa should conaidtll' their 
section 108 re1ponaibWti111 u early aa 
poaible In the NEPA proce11, and plan 



their public participation, analy1ia, and 
review In such a way that thay can meat 
the purposa1 and requlramants of both 
statut• in a timaly and Bfficlnt 
man111r, Th• determination of whether 
an undartakln9 II a umafor Fodera! 
adfon slsnificandy affecting lbe quality 
of the human environment," and 
tharafora rsquirea preparation of an 
&nviMnmantal Impact 1tatemant (EIS) 
under NEPA, 1hould Include 
coaalderauon of the undertakint• 11.lr.aly 
affects on hutorlc propenlaa. A finding 
of adV&lU effect on a historic property 
doea not nec:&118rify require an EIS 
under NBl'A. 

(Zl CamultJnaJ1!BIY role,. 
SHl'OfTHPOe, Indian tribes and Native 
Hawalla.!i orpn!zatlom, otlm 
cou.mltlas partlti, and organization• 
and lndlvlduala who may be concml.lld 
with tu poPlbla alfad.l of an agency 
a.ctlon on hiatoric propert!N ehould blll 
prepared to coaault with 8,itlncfllll early 
In the NEPA ~. when the purpoce 
of and p.aod tor the propped edlon WI 

wall WI tu widaet posalble range of 
altemativ• are undar coiulderatJon. 

(;IJ Inclusion of hlsltri: pl811ffl'(Jtlan 
lm1111. Apncy offlclall should allltll'8 
that preparation of an environmental 
-ment (EA) and flndlna oC no 
•lsnJ.(lc:aut Ju1pild (FON.SI) or an BIS 
and n,cord of declsJon (ROD) lncludaa 
1ppropriate acop(q. ldantlflc:atiou of 
hlstorlc ptopertillll, UINIIIIIDt of effectl 
upon tham, and conaultatfoa la.t.dbla to 
recolutfon of any adverie effecta. 

(bl N:tlonscate,mcollyududod 
under NBP/l. It a profec:1, activity or 
prosram la catqorlcally excluded Crom 
NEPA review under 1111 agency'• NEPA 
procedUJ'III; the apacy official shall 
detarmln• ff it still quallfi11 u an 
undmuldns requlrins review under 
sect.Ion 108 punuant to § 800,3(a). If w, 
the 811811,CY official shall proceed with 
secdon 108 revi- in accordance with 
tbe procedlU'III In Ihle subpart. 

(c) U1110/lht1NEP.ltprocttafor 
ssctlon 108 purpo,N. All llgttDCJ' official 
may uaa the proceu and documantatlon 
raqufrod tor the preparatlou of an 
EM'ONSl or aa EIS/ROD to i:amply 
with aect.lon 108 In liau or the 
procadure, sat forth in H aoo.3 through 
f!00.6 If the agency official bu notifted 
in adv11nr.11 tha SHPO/THPO and the 
Council that it Inlands to do so and the 
followtns 1tandarda 1111 met. 

(1 I Standard• for dllVflloplng 
1,nllira11.1111111tal document, ta comply with 
Sect:Jon 101. Durins preparation of the 
EA or draft EIS (DEIS) the agency 
official shall: 

. (I} Id!!ntil'y consultins parti&1 either 
pumwn to S 800,3(f} or through the 
NEPA scoplna proceu with ruults 
com!atant with § 800.3(1); 

(Ii) Identify historic propertlet and 
assau tha e(fects of the undertaklns on 
such propertlee in a JJUlllller consistent 
with Iha ,tandarda awl criteria of S§ 
800.4 through.800.5, provided that the 
scope and timfns of these atepe may be 
phased to reflect the agency o(ficlal'a 
comlderatton of proJact altamaUvu In 
th• NEPA pnlll8II and tbe effort Is 
commansurata with tha aueumant of 
other environmental factom; 

(ill) Couult l'ClgardJas tho offoctll of 
tha und•rtakina on blstorlc propertlea 
with the SHPOII'HPO, IndJan tribN and 
Native Hawaiian orgmih:atiom that 
might 11ttiw:h mll&fnua and r.uitnrnl 
slgnfficance to a.lTacted blstoria 
properties, other conaulUns pertlM, awl 
tha Council, where appropriate, dlU'Ulll 
NEPA scopin&, anvlronmantal ID!llyabt, 
and the preparation of NEPA 
dooumenta; 

(Iv) Involve the public in 
accordance with th• a,sency'a pubfiab.ed 
NW'A proceduree; and 

(v) Develop I.II. comultatJon with 
ld•nlifled co.naultlns partiN altemaUVN 
and ptopc>181i IDl&IUNJI that might 
aVG!d, mfmmf.za or midpta any advarae 
aff'ldl of the undartaklni on blstorla 
propertlea and daacribe them In the EA 
or DEIS. 

(2) Rwl- of envltotun.nlal 
docurmmt6. 

(iJ The agency otffclal shall submit 
the EA. DEIS or EIS to the SHPOII'HPO, 
Indian lrlbN and Native Hawailan 
orguuzationa that might. attach rellsf oua 
and cultural slpific:ance to aifac:tad 
historic propartf N, and other con,ultiag 
partlN prior to or when makfna tha 
document available for public comment. 
If the document being prepared ii a 
DEIS or EIS, the agency official ■hall 
also 1ubmlt it to tha Council. 

(ll) Prior tu or wllhlo llw Ullllf 
allowed for public comment on the 
document, a SHPQITHPO, an fodfan 
tribe or Native Hawaiian organization. 
11DOthar comultlng party or tha Caunc:il 
may object to Iha 88111CY official that 
preparation of th• EA. DEIS or EIS haa 
aot mal the standard, set forth I.a 
panll!l'IIPh ·1cJ(1J of thla section or that 
tha 1ub1tantiva re,olution of the effacta 
on hlatoric propertiaa proposed in an 
EA, DEIS or EIS la ioadequata. If tha 
agency official rec:e.lv111uch an 
ubjllCllon. the agency official shall refer 
the matter to the CouuclJ. 
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(3) RBSOlutlon of ob/ecUan,. Within 
30 days of the agency official'• refeml 
of an obJac:tion wider paraaraph 
(c)(2)(U) of thia SICllon. tha Council 
shall review the obfectlon and notlt'y the 
agancy u to lta opinion on the 
obfaction. 

(i) If the Council •IP'- with the 
obfaction: 

(A) The Council shall provide tha 
agency official and, if tha Council 
daltll'Dlinall the lliau• wamDta It. the 
head of th• &IJIDGY with the Council's 
opinion raprdJJla Iha obfaction. A 
Council decision to provide Its opl.aion 
to tho hCl4d oC GA agency shall be gufded 
by Iha critarla In appendlx A to this 
pert. The person to whom the Councfl 
addmsel its oplnfon (the apn.ey offlefal 
nr the head of the agency) sha.11 take Into 
account the Council's opinion ln · 
r111ehma II final declalon on the WWII of 
the objection. 

(BJ 'l'he pmon to wltom the Council 
addrauu its opinion (the asmncy oll1cla1 
or the head of the apncy) shall prepare 
a IUDUJUUY of Iha dac:isloii that contalu 
th• ratfonala for tha daciaion iw.d 
evidence of coiuldmatton of the 
Council'• opinion, and provlda 1t to the 
Council. Tha head ol the a,sem:y may 
deliipta hia or her dutlel under thia 
puagaph to Iha apacy'a aeal.or Polley 
Offlcfal. If the apucy offlcial'a lnftial 
dac:Won repnlfq the matter that ii tha 
aubfact of the obfectioll will blll reviled, 
Iha BflllllCY official 1hail pracaad 111 
accordance with the~ decl.llon. If 
th• ffnll1 dec:iaio11 o/ tha agency la to 
affirm the Initial •ncy decilton, once 
the 1wnmary of Iha final dadalon bu 
been sent to tba Council, tha asem:y 
official shall continua lt1 compllaDca 
with thia section. 

(ii) If th■ C.Ouncll diaasr- with the 
obfactlon, the Council ahalJ so notify the 
apncy offlcial, In which cu• the 
agency official shall continue It• 
compliaace with thla section. 

(Ill) ll 1h11 OJwu:11 faJl11 tu r11&poud tu 
the objection within the 30 day period, 
tha agancy officlal •ball continua its 
compUanca with thia l8Ctiou. 

(4) Ap~ o/fM und•rtaldng. Jf 
the agency official bu found. during tha 
preparation of an EA ·or EIS that lh• 
effects of an undlll'taJdna on hlatoric 
propertlM are adverse. the apncy 
otflclal shall develop mauuru In tha 
EA, DEIS. or EIS to avoid, mJnimlze, or 
mltipta such ofCacta In aa:ordance with 
paragraph (cl(t)(v) ofthi• 18Ction. The 
agency official'• responaibilitias undar 
sl!Ctlon 108 and the procodures in thl, 



•t1ht\9rt •h.allll:lrn.ba.o.tid'.leclll'bltlL 
propoaed meuuru le Incorporated in 

(Al the ROD, If such ml!UW'88 were 
, pl'Oposacl In ■ DEIS or EIS: or 

(B) an MOA drafted in compliance 
with § 800.B{c); or 

(ii) the Qruncil ha commented 
,under§ 800,7 and received the agency's 
·respo11.1111 lo such comment,. 

(5) Modification of the undffllllrlll6. 
If the undertaldns la modllied after 
approval of the FONS( or lhe ROD In a 
ll'IIJ1lla' that changee the 1111d.ertaldns or 
_olton Ila offoata on blatoria proportloe. 
or If the agency offlclal fails to n.aure 
that the measuroe to avoid. 111.inimJz.e or 
mltJpte advme effem (u specified In 
·mthM' th11 FONRf fl'I' thll ROD, m> In thn 
binding commitment adopted pumum.t 
to paragraph (c)(4) of thla sec:tton) 1m11 

carried out, the apncy official •ball 
notify the c.aunc:il and an comu!tlns 
part.11111 thal auppl8ffllllltal 
envlro1uDlmtll documents will blll 
pnpaml In compllance with NEPA or 
. that the proeedllNII In S§ 800.3 through 
800'.8 will be followed 1111 MCflHll'Y', 

§ 8CJO.I Coudi rnfaw of MCilllll llHI 
compllnce. 

(a)..._.nt of apm;yujflc;lal 
comp/Jani» for Individual undartoldnp. 
The Counc:IJ may provide to the apncy 
off!cla.11.b ■dvflOl'J opinion rapnilns 
th• 1111Mtancw ol 1111y llndfna, 
detamdnatlon or declelon or repnlln11, 
the adequacy of Iha apncy official'■ 
compllanca with the proc:adUNIII under 
tllil part. The Council may provide 
such ■dvfca at any time at the raque■t of 
any individual, apncy or orpnization 
or on Ill own Initiative. The agency 
offldal •hall consider the vfllWI of the 
Council In reachins a dec:illon on the 
matter ID qu•tloa. 

(b) Asanl:J' fonclamre of the 
Counctl• opportunity ID comment 
Whm, 1111 11pi11:y omlllal '11111 llllllld tu 
complete the requlnm1nt1 of MCtl.on 
108 In accordance with tha procadutN 
In this part prior to the approval of an 
undlll'taki111, tho eau-11'• oppoz111aity 
to comment may be foreclosed. The 
Co11ncil may rev1- a CUii to determine 
whether a forecloaure bu occurred. 
Tha Council •hall noti!y the agency 
ot'flcial and th■ a111111CJ'• Federal 
preeervatlon officer Slid allow 30 day, 
for the agency of'ftclal to provide 
Information u to whether !oracloaure 
hai occurred. If the Council detenninee 
forecl01ure ha occurred. the Council 
shall transmit the determination to the 

.. ..,.:ar.,,.c,£ftd,aJ .,md .. tb,e.J•Md.J .,tba •• -
and any puttee known to ba lntere1ted 
in the ulldertufnii and its effacta upon 
historic propart1111. 

(c) lntantlonal adverse 1ff,,cla by 
appJlcantt. · 

(1) Agency mpansibUlty. Section 
t tO(k) of the act prohibit.I a Federal . 
apncy from grantlns a loan, loen 
guaruite■, permit. llceme or other 
aulatance to an eppllcant who, with 
lntelll to avoid the requfrementa of 
section 108, bu Intentionally 
slgnillcontly rulvonoly aifoctcd A 

hlltorlc property to whi~ the grant 
would relate, or havlns lepl poWl!f to 
pnMllli It, ha allowed such slpificaut 
nd- nffllllt tn ncc:ur. 11nl111111 th• 
agency, aft411' comu!tatlnn with the 
Council, detann.lnaa that cfrcunutmcm 
Justify granting such U11lltimce dlllplte 
the adwrle affect cniatllld or parmittad 
by the applicant. Culdmc:a !siiuad by 
the~ pursuant to MCtJ.on 110 of 
the act govems l11 lmp!amanl4!1on. 

(21 Consulmtloa with tJu, Council • 
Whan an agency offtD!al determiDN, 
hued on the lld.lo1la of an applicant. 
that section t tO(kJ ls applfcable and that 
clrcwnal4DC• may fuatlfy granting the 
11.Uial1111ce, the iipAGy offlclal sluall 
notify the COUncil and provide 
documentation specilylns the 
clm.uualuice■ un.dar which the adv8fU 
sffllCtl to th8 hlalorla proptrty OCCUlTlld 
and the dagree of damage to Iha 
lntasr{ty of the property. Th.ls 
documentation shall include any vfewe 
obtained from the appllcam. 
SHPO(nfP(), an Indian triba If the 
wu1ertaJdns occun on or all'ect1 hlltoric 
propartlai on tribal lllld,.. and other 
-partlel Jcnown to ba IDterlllled In the 
undertaking. 

(I) Within thirty day■ of nicelvins 
the aa,mcy official'• notificatfon, unl111e 
otherwlH asraed to by the llfDCY 
ortlcJIII; 1h11 Cou1wll •ludl pruvWtt 1h11 
agency official with lb opinion u to 
whether cln:wnalallc• Juati(y gnmtfns 
OS1ilemca to the applicant and any 
pauibl• mJtlgatlon of the advaru 
effect,. . 

(Ii) The ogancy offlclaJ shall 
consider th• Council'• opinion in 
maldn1 a decialon on wliather to &r1111t 
as11Jtanca to the applicant. and shall 
notify tha Council. the SHPOl'l'HPO, 
and other partle■ known to be 1.nterestod 
in the undertaldns prior to graatlns the 
assistance. · 

(3) Compliance with Ssctlon 106. If 
an agency official, after consulting with 
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LIMu'.,o,i,,.r.1.L..,t,W-la~o..qpll\tJM ·­
take into account the affecta of the 
1111dartakin11 on any hJstorlc pl'Opartlllll~ 

(di EvoluaJloao/s.ctlan 106 
oparatlons. The Council may evaluate 
the operation of the 18Ctlou 106 pl'OC8l8 
by perlodla revfewe of bow putlclpanta 
have fulfilled th■ lr lepl ra1polllibilitie■ 
and how affectively the outeomee 
reached advance the purpo14111 of the act. 

(1) lnjannallon{rom paztldponts, 
section 203 of the act authorlzaa the 
Couadl to obtain Information from 
FodOl'IU apa,cfol --, to conduct 
evaluaUon of the aac:t.fon 100 procese. 
Tba apm:y offlclal shall mm 
documentation of agency pollclea, 
npMlldn111 pt'OC8di11'8111 and actions taken 
to comply with sectlnn 106 available to 
the Council upon requeat. Tbs Caw1cil 
may requni available i.nformltlon and 
documentalfon from other parlldpants 
la the eectlon 100 p~ 

(Z) lmpmvtn, tJu, operatitm of l«lloa 
Jo& Based upon my ilvaluatlon of the 
sactlon toe proc.a. the Qrunc:IJ may 
mm recomm,mda•foo• to parttcl~II. 
the heada of Federal alfllllllel. and the 
Secrewy of acttone to Impiove tha 
afftdency and effietivaDNII of th■ 
pr-. Whew the CouDcJl dotanninN 
that an apncy offlclal or a SHPOITHPO 
baa failed. to properly c:urJ out the 
r111po111lbillll• -!pad wi.dar the 
proce111 In thil put. Iha Council may 
pardclpltlt In Individual cue rmewe 
conduclad under lllch proc8U in 
addition to the SHP0/1'HPO for such 
period thal It datermlnee le 111C■11117 to 
lmpn,ve performance or corract 
deficleacfaa. If the Council finds e 
pattern of fallW'CI by a Federal apncy io. 
canyfns out ibl te1pol111bWt111 under 
section 108, l.ba Counctl may review the 
pollcla■ and progruu of the apney 
related to hiatorlc preurvatlon pum1Bl1l 
to eectlon 202(a)(8) of the act and 
nA:Uu111111Ud rllllllwda tu .impruvtt tin, 
11ffectlVB1111U, coordination. and 
c:omlatancy of thou polldu and 
prognmu with sectlnn 108. 

t aoo.10 Sp■clal ~ Car 
prcJl■c:llq N'atloaal Hlatoric 
l.udmub. 

(al Statutmy n,qulnunant. Section 
110(f) of th• act raquiree that Iha apncy 
official. to the maximum extent 
poaible, undertake such plannlns and 
actlone u may be naceuuy io minimize 
harm to any National Hiltorlc Landmark 
that may be directly and adversely 
affected by an undertaking. When 



commenting on auch undertakings, the 
Council shall UH the proce,a set forth In 
§S 800.6 through 800.7 and aive special 
consideration to protec:tlna National 
Historic Landmarks as specified iu this 
section. 

(b) RfdO/ulJon ofadvtma •ffacts. The 
agency official shall requeat the Council 
to participate ln any coasultatlou to 
roaolva adverse aft'ectll on National 
fftltoric Landmarks conducted undaT § 
000.8. 

(c) lnvolvemsnt of /he !JBcrettuy, The 
agency offfclal aha.II notify the Secmwy 
of llll'/ conaultatlou illvolving a National 
Hllltoria Landmark ud la.vilo tho 
Sacretaxy to partfdpatt 111 thlll 
c01Uultatlou when there may be au 
advene effect. 1'be Cow:!cll may raquat 
a rapart from thn &wlmf,ny nn«f111r 
section z 13 of thlll act to wist In the 
consult~ · 

(d) Bepon of outx:oJM. Whan the 
Council putlclpataa lucomultatlon 
ullller this aeciion, It shall report the 
outcollllll of the HCtlon 108 proceea, 
providing Its written comments or any 
memonu:uia of agniemeut to which it 111 
a s11111atory, to the .Sacretaey awl Iha 
hNd of the agency reapontibla for the 
undertaldq. 

f 800.:ll Docamatalloa .......... 
(a)Adt,quaqofdacwnantaUon. Th• 

agency official •hall enaunt that a 
datlmliuatlou. flndln1, or asreement 
undn tlui procecl- Ill thil aubpazt fa 
supported by aufflclent doc:umenllltJoa 
to &Hble 1.11y review!Qf partl• to 
undentand Its bu!,. The qaacy 
offtclal ahall provide auch 
documentation to the alltent pennltted 
by law and within available funda. 
Wh811 Ill agency official l1 c:onductlng 
pluued identification or evaluation 
und• tlilil aubpart, the documentation 
standardl regardlns description of 
historic propartlN may be appUecl 
flexibly. If the Counc:JL or the 
SHPO/THPO when lhe Cuuncll ,. nut 
involved. determine, I.he applicable 
documentation atandarda 81'11 not met. 
the C.ounctl or the SHPOITHPO. 111 
opproprillto, ,hall notify tho a,ionay 
official and specify the Information 
needed to mlllll the itandan:l. J\t the 
request of the apncy official or any of 
the cmuulting pertiat, the Council ,hall 
review 1111y dl1putea ovlft' whether 
documentation standard• are met and 
provide lt1 view• to the apnc:y oftlcial 
and the conaultins pant•. 

tb) Format. 'rha agency official may 
use docu1111111tatlon prepared to comply 
with other lawa to fulfill the 

requirements of the procedur111 In this 
subpart. it that dOCUJDentalioa meeta the 
s llllldarda of thia section. 

( c) Conftdenllallty. 
(1) Authonty to withhold lnjormatkm. 

Section 304 of th• act provldse that the 
head of a Federal agency or other public 
official recelvina grant ualatance 
pursuant to the act. after conaultation 
willl the Secretmy, llbaJl withhold from 
public dlscloaure lnformatlon about the 
locadou. char1111mir, or olllllll1'Sblp of 111 
historic property when diacloaun1 may 
cause a slgDiflcant lnvulon of prlvacy; 
rfak lwm to the historic property: or 
lmpodo tho 1110 of o traditional NIJp>UII 
site by practitloner11, When Iha head of 
a Fedara.l agency or other public: official 
hllla detllffllinad that lnlormadou ahould 
h11 withheld fmm tbe publlo ~ to 
these criteria. the S8Cllilta1y. ln 
COD8Ultatfon with ruch Fedm.l apncy 
hNd er official, ,hall dl!'lbmnJne who 
may have acc:eaa to the infOfflllltlon for 
the Plll'JXMN of cmy1q out the act 

(Z) Coilwltatlon with /he Councll. 
Whan tli,a Information ln queatfan bu 
bGllll developed in the count of IA 
agency'• c:oinplianc:e with th1a put. the 
Sacretary sball consult with the Council 
In reec:hln1 datennlnatlona on the 
withhaldlns and relaaaa of Information. 
The Federal agency abell piovlde the 
Couucll with 11vailable lnformalioa. 
lncludfns vfllWI of the SHPO/lffl'O, 
Indian 1rib11 and Natlvt Hawaiian 
orgaDJatlam, relai.cl to the 
confidentiality concern. The Council 
sball advtse the Secmary and the 
Federal agency within 30 day• of receipt 
of adaquata docwneatatlou. 

(3) Other authorltle, af/ectln1 
conftdenllaJJty. Other Federal law• and 
progmm :raquinmenlt may limit public 
acCHa to Information concemlu9 an 
undertaking and itl effac:ta on bfatoric 
propenw, Where applicable, tboea 
authorftlu sbail govern public acceu to 
information developed In the HCtion 
1011 prooaa and may autborlze the 
agenc:y official to protect the privacy of 
llWl•IICJVemmantal applfcantl. 

(d) Flndlnl of no hlstarlc pmpartlu 
nlfoct«/, Doaumentadon ,hail .Include: 

(1) A dlllCl'iptlon of Iha undeitaJdog, 
spec:llylllfl the Federal involvement. and 
ill area of potential eff8CII, .lncludlns 
photographa. ma111, drawfn1111. u 
neceaaary: 

(2) A d111cripllon of the 11tep1 taken 
to identify hiatoric propmiu. 
indudlng. u appropriate, 11ffort1 to seek 
information punu111t to § 800,4(bl: and 
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(3) The buit for detennlning that no 
historic propertfN are present or 
affected. 

. (el Flndm, of no advane •/feet or 
odvanll effi,ct. Doc11mentatlon shall 
include: 

(1) A deacrlptJou of the undertaking. 
speclfylllfl tbe Federal lnvolvamant. and 
its area of potential alfecta, lnc:ludmg 
photopapb.. mape, and drawlnge, u 
naceuaiy; 

(Z) /\ w.crlpllun ut lhv lllll!"'I IIWlll 
to identify hiatoric propei:tiae; 

(3) A deacrlptlou of Iha affected. 
historic pro~ Including 
Information oa tbe CUW'll4ltarlatlca that 
qualify Iha for the National RefpttW; 

(4) A daacripdon of the 
undertaJdns'a effec:tlil on hf£torio 
propertial: 

(5) An axplan.atJon ot'wby the 
criteria of adverse effect Wffll found 
applicable or Inapplicable. lncludmg 
any conditlo111 or fu.tura actlona to 
avoid. minlmla at mit!gata ad.verse 
effec:ts; and 

(8) Coplea or •ulJ1ffllriel of any 
vtew1 pmvlded by c:omultlns pa,tffll 
and the publtc. 

(f) MIJJIGl'alllhrm o/al,fl#IIIIML 
When a memorandum of asreament Is 
mec1 with the Council, Iha 
documntaUon ,hall bicludll. BAY 
substantive nmalOIII at add(tfo1111 to the 
doc:umentat~ PRIVfded the Council 
punuu.t to § 800.8(1)(1), an avaluatloll 
of 11ay rnau11ra1 r.analdarad ta nnld M 

mlnlmize the undertaldna'• advlll'll8 
effec:11 and a IIUJJIDW'f of the vlewa ot' 
C:ODIUUlq partial and the public.. 

(ll) a.qu-,,, /or t:4ounent withma a 
memo.randum of agnement. 
Oocumemadon ahall lnclud111 

(tl A dNcriptloa md fflluatlan of 
any altematl- or mitiptfm IDNllll'INI 
that the apucy official, propo111 to 
ni,o(ve the und#taklna'• adverse 
effecu: 

(2) A d81c:rtptlon of my maonabla 
altamativea or mldptlon. meuurea that 
were conaldared but not chOHn, and the 
r11UOna for their rejection; 

(3) CoplN at summari11 of any 
vl- submlttad to Iha agency official 
conc.ra.ias the advane effecq of the 
11Ddertakins on hiatoric propertiea and 
alternativ• to reduce or avoid tblllt 
effectliand 

C4) Any 1ubatandve ravlsion.1 or 
additlom to tbe documautatloa 
provided tbe Coundl p11n1uant to § 
800,B(a)(t). · 

I 800.l:Z lmapllcy dluallom. 



(a) Apncy procedures. The agency 
offlciaL In consultation with the 
appropriate SHPOIJTHP()s, affected 
Indian tribal and Native Hawaiian 
oiganizatlons, 8'ld the Council, is 
ancoW'lgad to develop procadu.rea for 
taldn11 hlatoric properti111 Into account 
durlns oparattom which respond to a 
dlsutlll' or •m•rpncy declared by the 
Pretidmt, a lribal govemmant, or thlll 
Governor of a Slate or which respond to 
uthll' lmmedlllte tbnNWI tu life or 
property. If approved by the Council, 
the procadure11 shall govam the 9acy'111 
historic pniienatlon respomtb!Uttae 
durlna my dJeulel, or llflUll'8'IWIJ la llau 
of§§ 800.3 through 800,11. 
. (b)Altmnatms IO apncy p,ocedlUIIS. 
In the avant an agency offtdal propo1111111 
an emeraency undartaklna a11 u: 
Bffllntlal and lm.madlate mpoDN to a 
dlsasler or emarpucy dsclared by thi 
P!aldant; a tribal government, or thet 
Govemor of III St11te ar another 
Immediate threat to llra or property, and 
tha agency bu nat devaloped 

· procaduree purauant to parapph (a) of 
thla section, tha agan,cy official may 
'comply with sec:don lUIS by: 

( 1) Followlns a programmatic 
agreement dwaloped punuant to § 
800. H(b) that CODtaina specific 
provlal.oaa for deall.aa with hutorlo 
properdea In emorpncy sltwitlom; or 

(2) NotlfylnJ the Council, the 
approprlata SHPQITHPO and uy 
rndlUI tribe or Nallv• HawaJlm 
organization that may a&tach ralJp,111 
and cultural algniflcaac:e to hlstorlo 
propertiet lilr.ely to ha at'fec:ted prior lo 
tha undartald!III and •affordln11 tham an 

, opportunlty to comment within seven 
· day, of notllkatlon. Jf tha apACJ 
official datffllUJUII that clrcwmtancee 
do not permit seven day• for comment, 
the agency official •hill notify the 

· Council, tha SHPO/TiiPO and tba 
Indian tribe or Native Hawaiian 
organization and Invite my COIIUDllnll 
wU.hIQ th■ thua sval.lab.le. 

(c) IJXOl ,onmDMn,. lfJlpanslbla for 
illCdan 10llcompllance. Whan a local 
govammant official serv11 u tha ageaey 
official for HDtfo11 108 compliance, 
paragrapba (a) and (bl of this section 
abo apply lo an lmminant thrNt to 
public health or 1afaty u a re1uJt of a 
natural dllUler or 811181'PDC:V declarad 
by a local government's chief eXBCUtlva 
officer or leglaladva body, provided that 
if the Council or SHPO/THPO obfacta to 
tha propoaad action within sevan day,, 
tha agency official shall comply with §§ 
R0O.3 through 800,8, 

(d) Appllcablllly. Thia aectlon 
appliea only to undertalr.inga thal will ba 
implemented within 30 days after the 
dlsuter or emergency hu bean formally 
declared by tha approprlala authority. 
All agency may l'llqUett an axtenslon of 
the period of applicability from tu 
Council prior to lha ■xplratfou of tba 30 
daye. Immadlate NIICU8 and salvage 
oparatlona cowluctad to preserve life or 
propatty are exempt from tha provlalons 
uf llt!C.1lun 108 1111d tW. pillt. 

§IW0.13~~ 
(a) Plannlnsfor subsaqusne 

cl~. 
( t J Ulirll a pro,rammalk: a,nt@mmt. 

All apncy official may develop a 
propmmatlc agreemant pu.rsuant to § 
800, 14(bJ to lilOWffl tha 1£1f0lll to be 
taken when hlatorlc propartlea are 
dlscovmld dllfflllll the implamantlitlon 
ofan undartaldq. 

(2) Usm, Ofli'IIM'ent dacumanf.!I. 
Whan Iha qmcy official'• identillc:atlon 
efforfll In ~ wllb g 800.4 
lrulfcata that hfatorlc propardei 111'8 
likely to ba dl&c:ollfflld dl1l'Ull 
lmplamentatlon of 11D un.denaldq and 
DO prosramm&tla &gl'NIDllnt W ball 
developed p1l1111111t to parqraph (a)(t) 
of tbla MCtiDn. tha agency_ official 1hall 
Include In au, flndJn1 of 110 edvena 
affect or llllllllOmndUIIL ol agreament a 
procan to reaolva any adV81'H effacta 
upon aucb propartiff. Action, In 
c::oi:irnnn■nl'.a with th11 pMC'.fia Mtl11fy 
tba qa.cy offlclal'• reapomtbWtiee 
nndar aactfon 108 and thJa part. 

(b) D/Avverlllll without pdor 
plannin,r, lf'hlalDric propartiea an 
dlscovarad or unanticipated eff'aci. on 
hlslorla propartl11 fouad after tha. 
agency official hu completed Iba 
sac:tfon 108 proceu without aatabtillblnl 
11 procau under paragraph ta) oftlwl 
SIIClloa. the agancy official shall mau 
r-nabla effort, to avoid, minfmlza or 
miUpta ad- affecta to melt 
piopmlea and; 

( 1 J lf thet llilfflCJ official bu not 
approved tha undanaklns or If 
conatructlon on an approved 
uadartd:fna hu not co11U11A1nced, 
consult to resolve adverse arracu 
pll1'1U811l to § 800.6: or 

(2) lflha agency olfida.l, the 
SHPO/l'HPO and nny Indian tribe or 
Native Hawaiian organlzat.1011 that might 
attach religloua and cultural 
sil!Dificance to tu affected property 
ngrae that such property is of value 
solely for itt sclentiftc:. prehistoric, 
historic or archeologlc:al data. tha 
agency·official may comply with the 
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Archaolns!cal and Historic Praaarvatton 
Act lmtead of the procad11ta1 la thle 
part and piovlda tha Council. tba 
SHPOl'lllPO. and tha Indian tribe or 
NaUva Hawaiian organlzatfo11 wllb a 
report on the actlona within a 
rauonabla tlma after thay are 
completed: or 

(3) If the apncy official hu 
approved lba undertaking and 
colllCrllctfoa hu comm.eac:ad, datannine 
11Cllu1111 lhal the qmcy official can tau 
to r11110lve edYffltl affacta. and notify tha 
SHPO/l'HPO, any Indian tribe or Native 
Hawailan cqmfzatlon that might attach 
rell(§loua and awtural •~ to Iha 
affected property, and the Coundl 
within 48 hour■ of Iha discovery. The 
notification shell describe tha epoey 
offlcla111 UH81ment of NattoaaJ Rq1miilil' 
ellglblllty of the property and propoaad 
ac:tfona to l'f!IOlve the advll'H effectl, 
Tha SHPOl'lllPO. tha IndJan lriba or 
Native Hawaiian organization and the 
Council shall re11pond within 46 hourll 
of the notlffcallon. Tba aaency official 
shell tau Into account lbalr 
recommendadons regudlDB .National 
Rqillllr ellsU:/lllty and propoNCi 
ac:tfona, and than cany out appropriala 
acttona. Th.a apney official shall 
provide the SHPO(rHPO, tha lndfan 
tribe or Native Hawailan organbado11 
and the Council a report oC Iha aalona 
whon. tha, 1118 completed. 

(c) EH,lbilJty of fJ10parlta,. Th• 
11gmcy nfflcfal, In l'.nn1111ltatton with tb11 
SHPOITHPO. may asauma III nawly­
diacovarad properly to be eltslble for th• 
National Rapi. for purposea or uctfon 
to&. Tha agency official ahall 11pac;ify, 
tba National Rasiltar criteria uaed lo 
uaum.• the property'• eUgibllity so that 
Information cm ba Ulad ID tba 
resolution oC adverse eftecta. 

(dJ Ulscovan• on llibal land,. If 
bl.ltorlo properti• are discovered on 
tribal lud,, or th- ate unandclpatad 
effactll OD historic propartiff found OD 
tribal lllnda, after the •PIIGY official bu 
completad the section 108 pl'OCNII 
without estabU1bing a procau under 
paragraph (a) of tbill sacllon 1111d 
co111b'uctlo11 bu comm•nClld. th■ 
agency official shall comply with 
appllcabl.a tribal regula1lona and 
proc:edUrM aud obtain the coucumtllCII 

of tha Indian tribe on tba propoaad 
action. 

Suhput C·l'rclsnuD Altana.atlvN 

§ 100.141 Fadaral qaacy pn,sram 
altanuatlv• 



(a} IJtemate procedul'IJ$. An agency 
official may develop procaduraa. to 
implement sactlon l06 lll1d 1Ubat.ltuta 
them for all or part of subpart B of tbfs 
part II they are consistent with the 
Council'& ragulat10111 pll1'Suant to 
section l lO(a)(Z)(EJ of the act. 

(1) DBn/opm&nt a/pracedUlff, .Th.Ill 
agency official ,hall conault with the 
Council, the National Conloreo.ce of 
State Hbtoric Pritlervatlon Offlcer11 or 
lndMdull SHPO(nlPO,, u 
appropriate, and Indian tribae and 
NaUve ff!lwalfan orpnlzatlom, u 
specified 111 paragraph (t) of this saction, 
lo the development of altmiate 
procedurea, pubU.h notice of tba 
ava.llablUty of propoNd alternate 
procedww In the Federal Regleter and 
tab other appropriate Atep,1 to AMlc 
public Input durlna the davelopm1111t of 
lllt&mate prooediuw. 

(2) Council n.wlew. The agency 
official aball aubmit Iba propoaad 
al.temata procadurea to tba Cowwil for a 
60-day rmew perfod. If the Council 
ffnda Iba procadllffl. to be C0111btant 
with tbfs part, it ahall notify the agency 
offtdl! and the qebcy offl~ may 
adopt them u final alternate 
proced1U81. 

(3) Notice. The agency official shall 
IWIU'y tlw parllea with which ll bu 
cOlllUlted 1111d publish notice of final 
o.ltemate procadW'II In the Federal 
Regllt,r . . 

(4) i.goi •/feel. Altarnai. 
proceduni adopted purauant to this 
subpart ■uhatituta for the Council'• 
regulations for the purpoAII of the 
apacy's compllenc:a with HCllon 108, 
except that where Ill Indian lriba hu 
entared Into en aar,ema11t with the 
CouDCil to substitute tribal historic 
p1Wan'atlon resufatlanl for the 
Council'• regulations under section 
tol(d)(5J of the act, tha apncy shall 
follow thoae l'lllllllationa l.n lleu of the 
11geucy'a procadUret reganllna 
uodenaklnp Oil tribal hmda. Prlur IU 
the Council anterlna iato such 
oareement1, the Council will provide 
Federal apncia notice and opportulilly 
to commont OA tha prapood aubatftute 
tribal r91!1Ulatlo111. 

(bl Prognunmalla DBJ'IMIJIM,., The 
CDUDCil and the agency official may 
nttgotlat• a programmaUc IISf88Jllllllt to 
govaro the lmplama11tatio11 of a 
particular program or lhe resolution of 
adven1e et1ect1 from certain complex 
project 1itu1tfona or multiple 
undertuingl. 

(l) Use of programmatic ngn,ement.s, 
A programmatic agreement may be 
used: 

(I) Whan affacta 011 historic 
propartlea are similar and repetitive or 
ara mu!ti•State or regu,oal In scopr, 

(ill When effec:ta on blatorfc 
propartlea cannot ba fully del8nuioed 
prior to approval of an undartakina; 

(ill) Whan aonfederal parttea are 
delegated major declsloninaklq 
ruponslbUWa: 

(iv) Whce routine manapment 
IICtivltfal am Wldartabn a Federal 
lnstallatiOW1, facilities. or other llllld­
lWJWl80mont un!ts1 OIi' 

(v) Wbere other clrcwnstancae 
wmmt a depmura from the oormal 
section 108 proc8II. 

(2) Dtwe/oplng ~tic 
IJ81NUIIIDIII far agency plOIJIW1iS, 

(I) The comultatlon ah.all Involve, aa 
appropriate, SHPO(l:'HP(ls. the National 
Conference of State Hfltoric 
Preamratlon omcen (NCSHPO), lndian 
tribel and NaUve Hawaiian 
orgamzatiollll, other Federal agenciu, 
and membani of Iba public. If the 
programmattc asreement haa the 
potential to affect hfltoric properties Oil 
trlbal IIDda or hlatorlc propertlaa of 
rellgloua and cultural 1lpfflcance to 111 
lndlea tribe or Native lf•Wlliwl 
orpnlz.atloa. the agency offlctal •hall 
alto follow parapph (f) ofthia section. 

(Ii) Pab/Jc FmtJclpalJOIII, The BIIDCJ 
official aball arruip ror publla 
participation appropriate tc the subject 
matter and tba scope of the propm and 
In accordanca with 1ubpart A of this 
part. The a"9oay offl.clal lhall comldar 
the nature of the proaram and !ta Ubly 
effec:tl on hl.storlc propertl111 and take 
slapa lo tnvolva the illdlvlduals, 
oraanf11Uom and antida likely lo be 
lnternted. 

(ill) Effect. The programmatlo 
agraem1Dt shall tab effect when 
°"ecutad by the Council, Iba agency 
official 11Dd tho appropriate 
SHPO,JTHl'Oa when thli programmatic 
agreemant concarm a 1pacifla reafon or 
the pretident of NCSHPO when 
NCSHPO hu partiaipatad In the 
consultation. A programmatic 
agreement 1hall tabt aifec:t on tribal 
laoda only when Iba THPO, Indian 
tribe or a deslllDlll8d repn111antatlve of 
the tribe fl a signatory to lhe agreem.enL 
Compliance with the procedures 
ostebllahed by 1111 approved 
programmatic asreement satWlaa the 
agency's section 108 raspo111lbiliti111 for 
all individual uodarta.kinp of Iha 
program covered by the asreement until 
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it oxp!na or la tmn!nated by the agency, 
the pm!dent of N~HPO when a 
si1111atoiy, or the Council. Tann!Dation 
by an indlvidual SHPOITHPO sh.all only 
t11rmlnata the appl!cadon of a regional 
programD18tlc agreement within the 
jwisdtc:tlon of the SHPO/IHPO. If a 
THPO &1111JDN lhe mpolllibllitlaa of a 
SHPO pursuant to section 101(d)(2) of 
the act and the SHPO !a siga.atolT to 
prosmnmadc agreement. the mPO 111111- the role of a alptory, 
ioclud!q Iba right to tmmnate a 
regional programmatic asreement ou. 
land& under the jur1sdlction of the tribe. 

(lv) Not/co. The ageacy official elwl 
notify the panJea with which it haa 
comulted that a programmatic 
agroement baa baen IIX8CUtad Wider 
paraaraph (bl of this uectlon. provide 
appropriate public aotlce before It tab.ii 
effect, and mm, any lntamal agemcy 
procaduret lmplamanttn, the agrNmmt 
readily available to the Collllcil, 
SHl'O(l'l-fI'OG, and the public. 

(v) If the Council datennl.naa that 
Iba lenn8 of a programmada asreemaot 
BN not baina carried out, or If such an 
llgrNlllllllt Is 1111'1111nated, lhe 88lilC1 
official 1hall c:mnply with 1Ubpart B of 
this part with regud to lndlvtdual 
undartaldnp of the pn,gram covered by 
the ageemem. 

(3) Dffllloping .PlOIMDIDIQtia 
agnwunentll far campi111C DI' multJpla 
undartaldnp. Consultatton to develop a 
pmsramm11tlo llfP'lllllllllllt rnr de.Uq 
with the poteDlial advane eClecll of 
complmc profecta or mult.lpla 
undertaklnp ahall follow S 800.8. If 
comultat1o11 pertal.na to an activity 
involvfn8 multiple undertakl.Dp and the 
pard111 fall to 1'98Ch asraem•ot. then lb.a 
agen.cy official shall comply with the 
provbiom of subpart B of this part for 
each 14divldual undertaklna, 

( 4) ProlJJtype pltlllflllUJlqtla 
aglNlllltll,.. Tha CoUllcll may deslgna18 
an asraemaot documant u a prototype 
programmatic agreamcml that ~ be 
used for lb.a ume type of prosram or 
undertakiq In more than ou cue or 
111'9L Whan BD apncy official UIN 1uch 
a prototype f'1'08NIDUl8dc AgrHJ118111, 

I he agency official may develop and 
execute the ajp"klllent with the 
appropriate SHPOII'HPO and the 
agreement shall bacome final without 
naecl for Council putlcipatiOB In 
consultation or Council 1ipature. 

(c) Ext1111pi. cats,arla,. 
( l l Cdfllrla far 11stabllshlng. The 

Cowicil or an agency official may 
propoM • program or category of 
undertakings that may be axampted 



Crom review under tha provi1lona of 
subpart 8 of tbll part. If the pro(P'IDl or 
cat11110ry 11U18ll tha followfna crlterla: 

(i) 11ie 1cd0111 within the propm 
or category would otherwise quality all 
·undertakfnp• all defined In § 800. 18; 

(ii) Tha potential aifaCll oftha 
und1rtaklnp within the prosram or 
cat91Dry upon hlltorlc propextlea are 
ro1'818Mble and Ubly to bll minimal or 
not adverse: and 

(IU) Ex.emption of the program or 
C4l88DIY la consistent with the putposflll 
of the act. 

(2) Pub1Ic participation. The 
propouot of tba exemption aball 
llfflJIP for public participation 
approprlate to the suhfec:t matter and 
the scope ol the 8Xlll11ption and In 
,aci;mdan.ea !Mith lhs alan.ducla I.e. 
aubpart A of tbll pert. The proponent of 
the axamptlon shall comldar the nature 
of the IIXlllllptlon and Ill likely llfl'lida on 
hf.stork: P,fOpertlU and tau lllleJ)I to 
Involve lndlvlduala, orpnlu.tlona and 
antlllelll likely to he intllflllliad. 

(3) Comulta.tlon with~­
Th• proponent of the aumpdon shall 
notify and consider the vilWII of tha 
SHP(),J'nfPOa on the exemption. 

(4) Canlultatlon with Ind/an tnba 
and Nallvt1 Hawulian organlzatlo1111. If 
rh■ 11JU1m,µacl program ur L:Jllugut)' ut 
undartaldnp bu the potential ta affect 
hl1torlc propertlea on tribal lands or 
hlltorlc propartfea of rellgioul and 
cultural •lanlflcanaa to an Indian tribe 
or Nallva Hawaiian orpliJzatfon, the 
Council •ball follow rha requlraDl811ts 
for tha agency officlal sat forth In 
panaraph (fl of thl1 section. 

(5) Cowrcll nwlaw of propostld 
81Ullllptlana. The Council shall tffiew an 
exemption propoall that Is supportad by 
documlllllltlon dlllCrlblna Iha program 
or calet1017 ror which the exemption ii 
sought, damonatratfq that the crltaria 
of paragraph (c)(l) of thl1 sectfon hava 
bean mat, dlllCriblna the matboda u.,ad 
co -t cha vlllWI of Iha public. and 
•ununarizlna any view■ 1uhmit1ad by 
cha SHPO(Jl-lPOt. Iha public, on4 ony 
otbm comultad, Unlea ii raquUII 
further lnformalfon, tbo Council 1ba.ll 
approve or rajact Iha pmpoaad · 
exemption within 30 day• of l'IICaipl. 
and thereafter notify the relevant agency 
nfflr.fRI amf SHPO/T'Hl'OII nf th1t 
daclsion. The decision shall be based on 
the con1i1tancy of the exemption with 
the purpo11111 of the· act, takin~ into 
consideration th• maptude of the 
oxemptod undonakina qr program and 
Iha likallhood of Impairment of blatoric 

properties la accordance with section 
214 of the act. · 

(6) c.e,aJ conssquanca. Any 
undaztakina that fal.18 within an 
approved aumptad prQ8flllll or ca181Dry 
shall roquira no further miDW pursuant 
lo subpart 8 of thla part, unlw the 
agency official or the Council 
datarmin1111 that there are cln:umatancee 
under which the normally excluded 
undartalctna 1bould be reviewed under 
suhpan B of th!s part. 

(7) Tlumlnatlon. The Councll may 
tarmlna.ta an 11X111I1ptlou at the request of 
the agaiicy of~ll or whan the Council 
datennin11111 that the ax.em:ption no loDl!lff 
meets the criteria of parqraph (c)(1) of 
thl• silctfon. Th• Council shall notify 
tbit agency official 30 daya befON 
termlwitlon baoomea affactfva. 

(8) Notlc& Tha.proponent of the 
exemption shall publish notice of my 
approved axamptlon In the .Fedarll 

. Ra,dltar. 
[ d) Sltmdwd tmalDl«lts. 
( i) EslabJiahirn,nt, The Council, Oil 

its OW11 inltiatlve. or at the raqu111t of 
uothn party, m■y 111tabllah standard 
m.athoda for the lreetmant of a categor:, 
of~ properlf•· •. calejpllf of 
uadartaldap,_ or a catepy of afl'acta on 
hlatortc propertlu to 1111111 E'adaral. 
"ll"'WIN In 1111Ualy.la1 Iha requlntmellUI 
of subpart B of ihll part, The Council 
shall publllh notice of 1taudaid 
treatmeutl In Iba Fedaral Ragf,ter. 

(2) PubJJo ponldpatlon, 'l1le 
Council1blll·amngefor puhlf.c 
partlcipat!oP appropriate to the subject 
maltlf IU1li lhe scope of the ataadard 
treat.mant and comlitant with aubpert A 
or 1h11 pan. The Council shill collllider 
the u1tura.of the standud lfeatment and 
I ta likely alfl!Cll ozi hlstorti: pro part IN 
and the lndlvldUl!t, orpnJzatiom and 
entltl• Ubly to be lntar81tacl. Where 
an apncy official hu prop01ed a 
standud traatmlllt, Iha Council may 
requut the apacy official to IIITIIIJ88 for 
puhlla lnvo1Vlllll8Dt. 

(3) Canmltatlon with SHPO,/l'HPOs. 
11ie Council shall notify and C0111lder 
the vtewa of SHl'O,/I1-IPOI on the 
propoaod •t.cmdard troatmont. 

(4) C0111U/latlan with Indian lrilNM 
and Nallve Hawrillan organlzatlo1111. If 
the pl'l>posod Jt.andatd treatment has the 
polMUII ta affect historic pmpartl111 on 
tribal landl or lwtoric propartia, of 
reliafous and cultural 1lgnlftcance to an 
Indian tribe or Native Hawaiian 
organization. the Council shall follow 
tha requiremenu fe>r the agency official 
set fort~ ID paragraph (0 or thil section. 
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(51 Tennlnatlon. Toa Council may 
terminate a 1ta.ndard treatment by 
publlcatlon of a notice In the Fadaral 
Repter 30 day■ before tha tannln■tlon 
taba affect, 

(el Pn>,nun commenta. An agency 
offfcial may l'IHlUall the Council to 
comment on a cata(IOIY of undertaldnp 
In lieu of conductfna lndlvidull ravlawa 
under §§ 800.4 through 800,8. The 
Council may provide program 
conuneau at ltl OWll lDldallve. 

(1) A,pncy nque& The apacy 
official 1blll Identify the category of· 
ui:u!artaldnp. specity the likely eff'ecta 
OD blatorio propcntlos. epocilJ tha ltap,I 

the agency official wlll take to anaura 
that lhe aftecta ara tlbn Iota account. 
Identify the time pariod for wiw:h the 
r.nmmtml lill fflllllMtlld Rnd 1111mmul:m 
any vf8WI 8'Ubmlttad by the publlo. 

(3) Publla panldpat!on; The agency 
official shall ammge for public 
participation appivprtate to the subject 
matter and the acopa of the cal'IOIY and 
In ac:cardanca with the standard& In 
subpart A of thfs part. The apm:y 
ofl1clal •hill conaldar tha nature of the 
und~ and lhalr llbly affllCll on 
htatorlc propertlea and the lndlvldulll. 
organfzadom and entftlea llkely to be 
lnt..ad. 

(3) CoMIUlatlon with Slwo.fnl'KA. 
The Council shall notify and conaldar 
the vfawa of SHPClf/111P01 on the 
propoud prosram commanL 

(4) Connltatlon with Indian tnlule 
and Nadvtl Hawalla11 OZJJGDimtlom. If 
the pJOll[UI comment baa the potent.lal 
to affect blltorlc propartfea on tribal 
landa or blltorlc l)l01Ml1'ds of r&ll8iOU1 
and cultunl 1laatflcance to an Indlu 
tribe or Native Hawliilll orpnlzatlan, 
the Council 1hall follow the 
raqulremmll for the agency offlctal sat 
forth In paragraph (f) or thil aactlon. 

(5) Counail action. Unlea the 
Councll requ•ll additional 
documentation, notUIM the agency 
orftctal 1h11 It wlU d11«:l1n11 tu wm1111m.1, 
or oblllm tha COD1811t of the qancy 
official to extend the period (or 
provfdlna colllll1811L the Council shall 
comment to the •senoy official within 
45 daya or the raquaaL 

(I) If the Council comments, th• 
ngem:y otllc:lal shall take Into accoUDt 
tha comm11111 of the Council In canying 
out the undertakinp within the 
category and publish notlcl ill tha 
FAderal Regilter of tha Coundf11 
comment.I and 1tapa the agancy will 
tau to unaura that effects to hilltoric 
properties are takan into accouaL 



(II) If the Council dec:llrtes to 
comment. the agency official shall 
continua to comply with the 
requirement.I of§§ 800,3 through 800,8 
for the individual UJ1dertakuigs. 

(6) Wlthdrowalo/r:omment. If the 
Clluncll determin11 that the 
c0111lderation of historic properties ls 
not ba[ng carried out in a manner 
con.slstent with the Ptoaram comment, 
the Council may withdraw the comment 
and the agency oClk:lal shall cumply 
with th• raquitelll(llltl of §§ 800,3 
through 800.8 for the individual 
undertaltlnp. 

(t) CoN1U/tallon with Indian trlbff 
and Native Hawallan organlzatlom 
when davelopins JJlOilUtn altsmatlvu. 
Wheoevv an agency offl.cfal proposes a 
pmgmm altaroative pumwu to 
paragraphs (a) through (e) of this 
section, the agency afflcfal shall enaun 
that development of tba program 
alternative illcludee appropriate 
govenuneot-to-govemm.11nt cow111ltation 
with affected 1ndlan trih81 and 
couultatlon with affectad Native 
Hawaiian orpnizatiooa. 

(1) JdenUfrlnl ajftlcttid Indian tribes 
and Native Hawallan OlfOllhatlom,. If 
any underta.ldns covered by a propoeed 
program alternative haa the potential to 
aft11Ct hlatorfc: propertla on tribal Janda, 
the agency offtcfal ,hall Identify and 
comult with the rndlan trlbea havlns 
juri.sdfctian over 1uc:h land,, If a 
propoaed proaram iilt.matlv• hu the 
potential to affect hutorlc properties of 
religious and cultural significance to an 
Indian tribe or a Natiw Hawaiian 
organization which an, located olf tribal 
land,, the agency o£ftdal ■hall Identify 
thoa Indian tribes and Native Hawaiian 
organfzatiooa thet might attaoh rellsioua 
and culturahlgnjllcanca to 1uch 
propertiaa aad con,ult wit.II them. 
When a propoeed program alternative 
hu nationwide applicability, the agency 
offtcfal 1hall idenllfy an appropriate 
11uv11nu11111.11 tu 11UY11rwnen1 conaullAllan 
with Indian tribea and comult with 
Native Hawa!Jan organlzatlom In 
accordance with ~Una ExacuUve 
nrdant, Pruldantlal mamoranda and 
applicable provillollll of law. 

(2) Resi,J,- of consultation. The 
agancy official shell provida aummariea 
of the view,, alona with copfea of any 
written comment,, provided by affected 
(ndlan tribes and Native Hawaiian 
organizatlom to the Council as part of 
the documentation for the propollld 
program alternative. The agency official 
nnd the Council shall take those views 

Into account In roachin11 a llnnl decision 
on the propo,ed program altamativ11. 

f 800.15 Tribal, State, ud local 
program altenaaliY811. (Reaarved) 

f 800.18 Dehidou. 
(a) Act mean.1 the National Hl.storic 

Preservation Act of 1968. as amended. 
18 u.s.c. 470-470w•8. 

(b) ..1jency mean.1 a11ency u defined 
In 8 U.S.C. 581. 

(c) AppraMJJ o/ths tDqJMdfture of 
fund• means any llnal asancY dacblon 
aut.borlzlni or permlttins tha 
oxpoadltuNt of Feclenal funds 0£' 

flnancfal wlatanc:e on an undarta1dn11, 
!ncludJni any agency declaion that may 
be subject to an ad.m.lniatrative appeal 

(d) Amo of pottmtlal elfem means 
the gsograpblc aree ~ areu within 
which an undertakfus may dfmcrly or 
Indirectly caU.18 alteratfo11111 In the 
character or UN of historic prop11rti1111, if 
any such propctilta 8ldat. The l!'llll of 
potendll effect, la Influenced by tbal 
,ca1e and natun of an undertakfus and 
may he dlffllfllJlt for dUf11N11nt kiw of 
elrecra caused by llM! undertaldng. 

(eJ Commctnt meana the flndfqa and 
recommeodatlotU of the Coundl 
Connally provided In writing to the bead 
af a Federal agency WWII' section 108. 

(f) Comullatlon means the pmc:1111 of 
seeld1111, dlsawlng. and comidarins the 
view, of other participant,, and, Whffll 

.. faulbl•, ... ldaa qrNm•nt with them 
rogardioi matten arlslq in the section 
108 procea. The Secmary, -standards 
and Guidelin• for Federal Agency 
P.ranrv&Uon Programs pur,uant to the 
Nadollll Hiatoric Preservation Ad• 
provide further guidance on 
colUlllltation. 

(s) CouncJJ meam the AdvillOIY 
CollJI.Cll on Hlltorfc l'nlurvauun or a 
Council member or employee 
designated to act for the Council. • 

(h) Doyordays 111aan1 calendar 
daya. 

(IJ Effect mean, alteration to the 
cbaracteristlcl of a hiltoric property 
qualifying it for lnchuion in or 
aUgibWty for the National .Reglater. 

(iJ Foteclosure meam, an action 
taken by an agency pfficial that 
effectively pn,clud1111 the Council from 
providlna collllJlllnl.l which the 118DCY 

. official can meaningfully consider prior 
to the approval of the undertaking. 

(k) Head of the agency mean, the 
chief official of the Federal agency 
responsible for all upacu of the 
agency's action,. I( a State, local or 
tribal govemlll8nt ha, as,umed or hu 
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been delegated respomlbllity for saction 
108 col'(lpUance, the head of that unit of 
government shall be considered the 
h&ld of tba agency. 

(1)(1) Hlst.ork: pzopsrty m.aam any 
prehiatoric or hiltoric district, site, 
bulldin11, structun,, ot object included 
in, or ellglble for lnclllllon In. the 
National Regi,ter of Historic Places 
maintained by the Secn,tuy of the 
Interior. Thi, term lncludaa artifact.I, 
rucordll. and remalm that an related to 
and located within such propertl& The 
term include, properties of traditional 
rellgloua and culhl.ral Importance to an 
ludim tribe or N'•iive Hawaiian 
organization and that meet the National 
Ragl■ter criteria. I 

(2) The tllffll flllgJb111 for Jncluslon In 
lhB National Ret,istsl'lncludes both 
propertlea formelly detAlrlDined u such 
In accordmca with regulation, of the 
Secretary of the Interior and all othll&' 
propertlea that meet the National 
Register criteria. I 

(m) Ind/an '1ibtl lllll8D8 an Ind.fan 
tribe, band, nation, or othar orpnizad 
group or community, lncludins a native 
vlllep. regional corporallon or villap 
corporation, aa thou llffllll are deflaed 
In section 3 of Iha Aluka Native Clalma 
Settlement Act (43 U.S.C. 1802), whf.ch 
I• rec:apizocl 1111 oll&iblo for tha •pocial 
progm111 and servicaa provided by the 
Unltad StatH to Indlaoa becaUH of their 
statua u hldians. 

(n) Fnr.al 1ontnD111ntmeana a city, 
county, pariah. town,blp, municipality, 
borough, at other general purpoae 
polllkal subdivision of a State. 

(o) Memorandum of agreement 
mean, the documan1 tfaat recordl the 
terms and condition1 agraed upon to 
resolve the adv81'411 eft'ecl.l of an 
Wldertuina upon hJ.storic properti1111. 

(p) National HJstada Landmadc 
malOll a historic property that the 
Secretary of the Interior hu desien.atad 
a Nlltional Hiatoric Landmark. 

(qJ NaUonal llttal"'1uD1Nllll the 
National Register of Hiatortc Places 
m•lntainad by the Secretary of I.ha 
rnterior. 

(r) National Flag/1t.radteda maaa11 
the criteria estahllf hed by the Secretary 
or the Intarior for ~ In evaluating the 
ellgiblllly of proptlrlie, for the National 
Register f38 CFR part 60). 

(a)(t)Noitw H(!wallan organJmtlon 
means any o~on wbich sel'Vll8 
and rap1'811ent■ the interasra of Nall,,,. 
HawaillDll: has u a primary 1111d stated 
purpose the provision of services to 
Natfv11 Hawalians~and ha, 
demonstrated 11x~rtlse in aapects of 



historic preservation that are signiflc1111t 
to Naliva Hawaiians. 

(Zl Nallve Hawaiian me&WI llllY 
Individual who Le a d111C11ndant al the 
aboriginal people who, prior to 1778, 
aa:uplad u.nd exercised sovereignty In 
the lll'lla that now constltutu the State 
a11-1a.wa11. 

(t) Programmallc ag111aa11,nt mll8.llll a 
document that records Iha tlffllll and 
conditloWI agreed Upoll to resolve tha 
potential adverse attacu at. a Fadaral 
agency program. complex wul.ertaldn9 
or other sltuat.101111 In accoxdaw:11 with § 
800.UlbJ. 

(u) S«:ma,y MOIIWI tho Socrot41y of 
the Interior actlq through the Dlmctor 
of the National Park Sarvtce axcapt 
where otherwise specified. 

(v) Slnl111 HIRtnrlr. ""-rmtlnn 0/flr.ttr 
(SHPOJ l11WII the offlclal appointed or 
dmgnatad punuant to sactfon 101(b){1) 
of the act to admfnlater the State 
historic presl!l'Wtlon program or 111 

ropresentatlva dellfgnatod to act for the 
Stalll historic prm,ervation offlcar. 

.(w) Tribal Hl,to,ric Pnw1Wtton . 
Of/leer (THPO)maam the tribal official 
appotntad by the tribe'• chief govamln9 
authority or delllgnatad by a tribal 
ordinance or pn1HrVatJoa. program who 
hu auumad the reaponalblllt11111 of the 
SffPO Car plUPOHII of aec:doll 108 
compliance on tribal land, In 
acc:ordiDcll with section 101(dl(2) ol the 
act. 

(x) Tribal land• 111Nll8 all land& 
within the axtarior boundari88 of any 
Indian re1arv1tlon and all dependant 
Indian commwutie,. 

(y) Undenaldn/1 memt a profect. 
activity, or program funded In whole or 
ia. part under the dltact or lndltact 
Jurl~ctlon of I Federal agency, 
lncludl1111 those carried out by or on 
behalf of a Federal agency; thoae carried 
out with Federal flnanclal uslltmc11; 
and tho•• requiring a Federal permit, 
llcome or approvaL 

(z) St1nlur pallt.y uflklul m11B1111 1h11 
senior policy level official dealgnatad by 
the head o( the agency pursuaat to 
section 3(e) of Executive Order 13287. 

Appendix A lo Part aao - Crlteri4 for 
Cowu:11 lnvolnmnt ha ReviewinS 
llldhldual :sedioa 108 CUN 

(1) Introduction. Thi. appendix seta 
forth the criteria tbat will be used by the 
Council to detlll'llllne whether to enter 
an individual section 106 review that it 
nonnally would not ha involvad in. 

(b) Gt1nt1ral pallcy. The CollllCil m11y 
choose to exen:i1e ita authorillet under 

the section 108 regulations to 
partlcfpate In an lndj.vldual prefect 
pursuant to the followiq criteria. 
However, the Council will not ~ways 
elect to .partlclpalll even though one or 
more of the criteria may be mat. 

(c) Specl/fc crlta'la. The Council ii 
llkaly to enter the section 108 proceta at 
the steps specified In the regulatlona In 
thfa part whm III undertaking: 

(1) Has 1111bstantial Im~ on 
Important hlllDlfC propertta. This may 
include advarte effactll on propertlH 
that poss- a national level of 
signitkanc:G or on properd1111 thet are ol 
unUWlll or aotoworthy lmpol'ta.l!.cO or 
are a rara property type; ot adverse 
effec:ta to large numbm of histotjc 
propartlea, auch u lmpa.cta to multiple 
pmp,ml11111 within II hf11torlc dlatrict. 

(Z) P'rilf6llm Important qu..UOM of 
policy or ~tlon. Tbls may 
Include qimtfona about how the 
Couocll'• regulatlooa are being applied 
or lntarp&,!tad. includi111 pouible 
forecloaure or anticipatory demolition 
situations; altultiooa whllftt the outcome 
will sat e precedent affectlq Council 
poUcfea or prognun goals; or the 
dave~pmeutofprosrammstlo 
agreements. that alter the w.,- the 
section 106 prc:x:ai8 18 applied to a group 
or IYJ>9 al uudartaklnp. 

(3) Has the patantlal /at pmenttn1 
procadUIUl problema. Thfa ID.IY Include 
c- with subatantlal public 
cOlltzovenJ that Ill nolated to blatorlc 
pl'M81'Vlltlon lsauel: with disputes 
amo1111 or about consultlq parties 
which the Couocil• Involvement could 
help resolve: that ant Involved or likely 
to be Involved In litigation on the baafa 
of section 108: or carried out by a 
Federal agency, In a State or locality, or 
on tribal land& where the Couo.cil baa 
prevloualy Identified problanu with 
sactloa. 106 compliance pursUIJlt to § 
800.9(dJ(ZJ. 

(4) i'ratlMlt, lssu• of Can&em ta 
11111/un Ir/ht,,, ur NuUv11 HuwaUun 
organizations. This may Include cue• 
where thure have been concerna raised 
nbout the ldenllflcatfon of, evaluation of 
ar 118....-nmt of 11Cfeata on hlatorlo 
propart1811 to which an Indian tribe or 
Native Hawaiian organization attachae 
rellglciul and cultural slgnlflcance: 
where an Indian tribe or Native 
Hawaiian organization bu requ11Stad 
Couocll Involvement to assist In the 
roaolutlon of adverse effocts: or whm1 
1here are queatlona l'fllat11111 to policy, 
intm-pretation or precedent undat 
section 106 or Us relntlon to othor 
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a11thoritlea, such as the Native American 
Gravae Protaction and Repatriation /la, 




